
11

Commentary onCommentary on
Alexander Alexander VolokhVolokh’’ss

PaperPaper

Martin F. GraceMartin F. Grace
James S. Kemper ProfessorJames S. Kemper Professor

of Risk Managementof Risk Management

Robinson College of BusinessRobinson College of Business
Georgia State UniversityGeorgia State University



22

IntroductionIntroduction

Basic PointBasic Point
Econometric IssuesEconometric Issues
ImplicationsImplications
ConclusionConclusion



33

Basic PointBasic Point

VolokhVolokh’’ss paper is a first attempt to Look at paper is a first attempt to Look at 
the effects of liability on labor markets the effects of liability on labor markets 
outside of just Workeroutside of just Worker’’s Comp.s Comp.
Expansions in Product Liability influenced Expansions in Product Liability influenced 
wages by potentially affecting the demand wages by potentially affecting the demand 
for labor and the supply of labor.for labor and the supply of labor.
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Some Partial Equilibrium EffectsSome Partial Equilibrium Effects

Demand sideDemand side:  Worker:  Worker’’s marginal product s marginal product 
decreases (and thus his wage) due to decreases (and thus his wage) due to 
incidence of expansion of liability to incidence of expansion of liability to 
producers.producers.
Supply sideSupply side:  Worker:  Worker’’s wages decrease s wages decrease 
due to increased ability to sue from the due to increased ability to sue from the 
expansion of tort liability on product expansion of tort liability on product 
manufacturers.manufacturers.
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Econometric IssuesEconometric Issues

WorkerWorker’’s Compensation Maximum Benefits s Compensation Maximum Benefits 
are actually determined by a political are actually determined by a political 
economic process.  economic process.  VolokhVolokh assumes that it assumes that it 
is exogenous, but one can probably is exogenous, but one can probably 
endogenizeendogenize it.it.
For that matter the decision to adopt a For that matter the decision to adopt a 
new liability law might also be new liability law might also be 
endogenous.endogenous.
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Implications: Tort Costs Must be Implications: Tort Costs Must be 
Paid By SomeonePaid By Someone

Source:  Tillinghast, US Tort Costs 2003 Update.
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Current LiteratureCurrent Literature

Some Part of the Liability Regime Influences:Some Part of the Liability Regime Influences:
Public Transportation PricesPublic Transportation Prices
Prices for LaddersPrices for Ladders
Stock PricesStock Prices
Organization and Structure of the Liability Insurance Organization and Structure of the Liability Insurance 
IndustryIndustry
R&D and InnovationR&D and Innovation
Frequency and Severity of LossesFrequency and Severity of Losses
WorkersWorkers’’ Compensation and WagesCompensation and Wages
PhysiciansPhysicians’’ Decisions to Leave PracticeDecisions to Leave Practice
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General Equilibrium EffectsGeneral Equilibrium Effects
The future of liability analysis lies in the The future of liability analysis lies in the 
examination of the general equilibrium effects of examination of the general equilibrium effects of 
liability expansion or liability reform.liability expansion or liability reform.
Who bears the burden of tort liability?Who bears the burden of tort liability?

Example: rural hospital.Example: rural hospital.
MedMalMedMal Premiums Increase Premiums Increase -->>

Hospitals cut services, DocHospitals cut services, Doc’’s leave because of economies of s leave because of economies of 
scale issues, rural income decreases, rural area can not scale issues, rural income decreases, rural area can not 
attract new employers due to lack of medical services, area attract new employers due to lack of medical services, area 
languishes.languishes.
Effects on residents (current and future)Effects on residents (current and future)
Effects on local business (current and future)Effects on local business (current and future)
Effects on local tax baseEffects on local tax base
The person least able to leave bears the highest burden.The person least able to leave bears the highest burden.
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Some General Equilibrium ResultsSome General Equilibrium Results

If damages are random then they act as a tax If damages are random then they act as a tax 
rather than a deterrent. rather than a deterrent. 
Questionable Link Between Safety and R&D Questionable Link Between Safety and R&D 
Expenditures in High Liability Industries.  This Expenditures in High Liability Industries.  This 
exposure to liability looks like a tax rather than a exposure to liability looks like a tax rather than a 
punishment.punishment.
If damages are supposed to punish, then they If damages are supposed to punish, then they 
should punish the wrong doer.  However, the should punish the wrong doer.  However, the 
liability liability ““taxtax”” can be passed on to the least able can be passed on to the least able 
to avoid the  tax (workers, investors, to avoid the  tax (workers, investors, 
consumers). (Viscusi 1998)consumers). (Viscusi 1998)
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Other Tax Evidence*Other Tax Evidence*
Tort System Cost (circa 2000) $180 billionTort System Cost (circa 2000) $180 billion
Tort System Cost (circa 2002) $233 billionTort System Cost (circa 2002) $233 billion

Does not include avoidance costs.Does not include avoidance costs.
Does not include value of products withheld Does not include value of products withheld 
form market.form market.
Does not include dynamic costs (innovation)Does not include dynamic costs (innovation)

*CEA, Who Pays for Tort Liability Claims (April 2002) and Tillinghast-Towers Perrin( 2003).
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Distribution of Tort Costs, 2002Distribution of Tort Costs, 2002
Economic 

Loss
22%

Non-
Economic 

Loss
24%

Administration
21%

Claimant's 
Atty Fees

19%

Defense 
Costs
14%

Only 46% of Tort Cost $ goes to paying claimant.

Source:  Tillinghast, US Tort Cost, Update 2003
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In ContrastIn Contrast

Workers Compensation CostsWorkers Compensation Costs
22% for Administration22% for Administration
78% to Claimant78% to Claimant

Using 22% as a conservative guideline, Using 22% as a conservative guideline, 
then Tort System has excess tort costs.then Tort System has excess tort costs.
If this excess tort cost is assigned in a If this excess tort cost is assigned in a 
random manner, then it is like a tax and random manner, then it is like a tax and 
has tax effects.has tax effects.
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CEA Rough Attempt to Examine CEA Rough Attempt to Examine 
IncidenceIncidence
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ConclusionsConclusions

SashaSasha VolokhVolokh’’ss paper is a great first step paper is a great first step 
in the development of the literature to in the development of the literature to 
examine how tort liability affects markets examine how tort liability affects markets 
other than product markets.other than product markets.
More work like this is needed!More work like this is needed!
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