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A New Antitrust Paradox: Flamingo Industries
and the Future of the Postal Service

By Rick Geddes

In United States Postal Service v. Flamingo Indus-
tries (USA) Ltd., the Supreme Court decided that the
postal service is exempt from antitrust liability. From a
policy perspective, the ruling is disturbing for three rea-
sons. The Court assumes that firms with goals besides
profit maximization will not behave anticompetitively.
Second, it presumes that the Postal Rate Commission cur-
rently has sufficient authority to control anticompetitive
behavior by the postal service. Third, the Court displays a
disturbing lack of concem for firms competing with the
postal service in nonpostal activities. The Court’s ruling in
Flamingo Industries makes effective postal reform more
imperative.

The Supreme Court’s decision in United States
Postal Service v. Flamingo Industries (USA) Ltd. (Feb-
ruary 25, 2004) illustrates the policy problems that
arise when the government performs activities
that are fundamentally commercial in nature. The
Court’s treatment of the problems was economically
unsophisticated—but its very naiveté suggests an
often-overlooked rationale for market provision of
the services in question and points strongly to the
need for Postal Service reform by Congress.

The issue before the Court was whether the U.S.
Postal Service (USPS) is subject to the antitrust laws.
The Court held, unanimously, that it is not, and as a
legal matter the holding was impeccable: the Postal
Service is clearly part of government; Congress could
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not have meant for government to become subject to
the antitrust laws when it enacted the Postal Reorga-
nization Act; therefore the Postal Service is not sub-
ject to the antitrust laws.

Embedded in the Court’s reasoning, however,
were three economic assumptions that are incorrect
and disturbing. First, Flamingo asserts that govern-
ment enterprises that do not maximize profits in the
manner of private firms are unlikely to engage in
anticompetitive conduct. This is wrong, indeed
the opposite of careful economic thinking on the
subject, and it establishes a worrisome dictum for
the legal treatment of a variety of government-run
enterprises. Second, the Court suggests that the
Postal Service is not an anticompetitive threat
because it is regulated by the Postal Rate Commis-
sion. Given its current limited authority, however,
the commission is unlikely to be effective in con-
trolling anticompetitive behavior by the USPS.
Third, the Court dismisses concerns about Postal
Service entry into nonpostal activities because those
activities constitute a relatively small portion of
postal revenues—a point that is highly disconcerting
given the growing intersection of services (postal
and nonpostal) that may be supplied by private
firms, as well as the USPS.

In this essay, I consider each of those issues in
detail, following a review of the facts of the case.

The Flamingo Industries Case

The U.S. Postal Service’s founding statute is the
Postal Reorganization Act of 1970 (PRA). The PRA
gives the Postal Service the power “to sue and be sued
in its official name” (39 U.S.C. §401), suggesting
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that it can be sued under the antitrust laws. The Flamingo
Industries case tests that proposition.

Flamingo Industries, the party bringing suit, manu-
factured mail sacks for the Postal Service. The Postal
Service ended its contract with Flamingo. Flamingo
claimed that the Postal Service terminated the contract
because it wanted to use cheaper mail sacks manufac-
tured in Mexico that failed to meet safety and quality
regulations.! Flamingo alleged that the Postal Service
sought to disguise its actions by adopting antiquated
requirements for the mail sacks, requirements that Fla-
mingo and other modern domestic manufacturers could
not meet, which created a pretense for canceling the
contracts. Flamingo further claimed that the Postal Ser-
vice used the contract cancellation to create a bogus
emergency in mail sack supply, which allowed it to
award future contracts to foreign suppliers on a no-bid
basis. Among other things, Flamingo asserted that the
Postal Service sought to suppress competition and cre-
ate a monopoly in mail sack production. This brought
about a test of the applicability of the antitrust laws to
the USPS.

The Court decided that the Postal Service is immune
from antitrust liability. It applied a two-step process to
reach that conclusion. The first step asks whether Con-
gress waived sovereign immunity for the Postal Service
when it included the “sue and be sued” clause in the PRA.
The Court answered yes, stating that “The sue-and-be-
sued clause waives immunity, and makes the Postal Service
amenable to suit, as well as to the incidents of judicial
process.”? This alone is insufficient to establish antitrust
immunity, however. The Court said, “An absence of
immunity does not result in liability if the substantive law
in question is not intended to reach the federal entity.”
The Court’s second step was to determine if the substan-
tive antitrust liability in the Sherman Act extends to the
Postal Service.

To understand if the Sherman Act was intended to
reach the USPS, the Court focused on the Postal Ser-
vice’s status as a component of the executive branch
of the federal government. A key distinction here is
between an “independent establishment of the executive
branch” versus a “government corporation.” The Court
noted that Congress considered converting the Postal
Service into a “government corporation,” (instead of an
independent establishment) in the PRA, which presum-
ably would have subjected it to the antitrust laws. Con-
gress rejected that option. The Court found that the
USPS is part of the federal government and thus immune
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from antitrust liability. As summarized in the syllabus
accompanying the Opinion of the Court, the ruling was
that

For purposes of the antitrust laws, the Postal Ser-
vice is not a separate person from the United
States. The PRA’s designation of the Postal Ser-
vice as an “independent establishment of the exec-
utive branch of the Government of the United
States,” 39 U. S. C. §201, is not consistent with
the idea that the Postal Service is an entity exist-
ing outside the government. Indeed, the designa-
tion indicates just the contrary. The PRA gives the
Postal Service a high degree of independence from
other Government offices, but it remains part of
the Government.4

The Court’s legal reasoning appears straightforward,
but it also relies on several erroneous institutional and
organizational concepts to support its analysis. Left
uncontested, those notions could have undesirable pol-
icy implications. I discuss three such issues below.

The Objectives of the Postal Service

Regarding the objectives of the USPS as related to its
antitrust liability, the Court states:

Our conclusion (of no antitrust liability) is consis-
tent with the nationwide, public responsibilities
of the Postal Service. The Postal Service has dif-
ferent goals, obligations, and powers from private
corporations. Its goals are not those of private
enterprise. The most important difference is that
it does not seek profits, but only to break even, 39
U. S. C. §3621, which is consistent with its pub-

lic character.”

The Court here suggests that, because the USPS does not
maximize profits, it is less of an anticompetitive concern
than a profit-maximizing enterprise. The Court does not
explore the interaction of a firm’s goals and its propensity
for anticompetitive behavior. Such an investigation may
have revealed that a small but growing body of research in
law and economics indicates that exactly the opposite is
true: government-owned firms that do not strictly maxi-
mize profits are more likely to behave anticompetitively.6
Although there are a variety of reasons for this, I will only
discuss several here.”



First, although a government firm may not value profit,
it has other objectives. Good candidates include maxi-
mization of size (as measured by revenues) or some combi-
nation of size and profit. The firm may value size because
the government instructs it to increase employment or to
ensure that services are provided ubiquitously, or because
managers get direct utility from operating a larger firm.
Managers get direct utility from greater firm scale either
because they believe the output itself is socially beneficial
or because larger output is associated with enhanced pres-
tige and more opportunities once they leave the firm, or
both.

When a government firm values output for its own
sake, it will be less concerned than a private firm with the
additional costs associated with increased output. For an
activity where it faces competition, the government firm
has an incentive to set price below marginal cost and hold
it there (even though it creates losses) because the firm
values the expanded output associated with a lower price.
This will drive private, profit-maximizing competitors out
of business, even though those competitors may be more
cost efficient.

Second, there are a variety of additional anticompeti-
tive activities that government firms can undertake if they
value expanded output for its own sake, even if the firm is
regulated effectively to prevent below-cost pricing. As
David E. M. Sappington and ]. Gregory Sidak state:

If prohibitions on below-cost pricing are in effect,
an SOE (state-owned enterprise) will have a
strong incentive to understate its marginal cost of
production or to over-invest in fixed operating
costs to reduce variable operating costs. A public
enterprise may also be more inclined than a pri-
vate, profit-maximizing firm to raise rivals’ costs
and to undertake activities designed to exclude
competitors from the market because those activ-
ities expand the scale and scope of the SOE’s
operations.8

The above analysis suggests that the Postal Service,
despite its status as a government firm, has a strong
incentive to engage in anticompetitive behavior. In addi-
tion to the incentive, it has the ability to do so. The
Postal Service possesses monopolies over the delivery of
anything defined as a letter, as well as over the customer’s
mailbox. Unless it is regulated vigilantly, it can use rev-
enue from those monopolies to subsidize activities where
it faces competition.

In addition to its monopoly powers, government
ownership gives the Postal Service an array of special
privileges and immunities, all of which are highly valu-
able and can be used to under-price more efficient
private rivals. For example, it is exempt from taxation.
Because it can borrow from the Federal Financing
Bank, it enjoys an explicit government debt guarantee.
Because it is government-owned, it is exempt from pay-
ing investors an expected rate of return on their
invested capital. It has, at various times, received direct
cash subsidies. It has the power of eminent domain. It is
exempt from a host of government regulations includ-
ing SEC disclosure requirements and FTC truth-in-
advertising laws. It is immune from parking tickets for
its vehicles or from paying for vehicle registrations. It
does not have to apply for building permits or conform
to local zoning regulations. All of those government-
granted benefits are valuable, and they allow the USPS
to artificially reduce its prices below those of more-
efficient rivals.

The above discussion suggests that the Court was
hasty in concluding that the Postal Service does not pre-
sent a competitive threat because it does not maximize
profits. There are several additional concerns with the
Court’s analysis of this issue, however. The Court does
not appear to be deliberating with the benefit of a coher-
ent theory of government enterprise behavior. Instead
the Court merely states what it believes the Postal Ser-
vice is not doing, but it never suggests what objectives
the USPS might have (aside from breaking even), and
what the implications of pursuit of those objectives
might be. The Court does not examine what type of
incentives a break-even constraint creates, or how those
differ from profit maximization. The minimization of
losses, for example, is exactly equivalent to profit maxi-
mization.

Moreover, the Court ends its decision by noting that
the USPS is active in some areas in which it could max-
imize profits, stating, “The Postal Service does operate
nonpostal lines of business, for which it is free to set
prices independent of the Commission, and in which it
may seek profits to offset losses in the postal business.”
The notion that the Postal Service might maximize
profits in some activities but then shift objectives when
undertaking a different activity flies in the face of eco-
nomic theory. There is no evidence of firms acting in
that manner. By not considering a consistent theory of
government enterprise behavior and its relationship to
anticompetitive conduct before opining on potential



harms, the Court has placed dangerous conjectures in
its opinion. It also clouds the Court’s views on other
matters, such as the importance of energetic regulation
of the Postal Service, as discussed below.

Regulation of the Postal Service

In supporting its decision to insulate the Postal Service
from antitrust liability, the Court states that the USPS

lacks the prototypical means of engaging in anti-
competitive behavior: the power to set prices.
This is true both as a matter of mechanics,
because pricing decisions are made with the par-
ticipation of the separate Postal Rate Commis-
sion, and as a matter of substance, because price
decisions are governed by principles other than
profitability.10

The passage is noteworthy for several reasons. First, the
Court has here moved on to suggest that the lack of profit-
maximizing objectives implies that the firm is not only
harmless from an anticompetitive perspective, but also
need not be so carefully regulated “because price decisions
are governed by principles other than profitability.” Again,
the Court does not state what principles do govern the
Postal Service’s pricing decisions and how those differ from
profit maximization. Because it does not consider a model
of government firm behavior, it is unable to systematically
consider the firm’s propensity for anticompetitive behav-
ior. As we have seen, plausible objectives of government
firms suggest that they are more likely than private firms to
behave anticompetitively.

This passage is also noteworthy because of its treatment
of postal regulation. The wording used, “. . . as a matter of
mechanics, because pricing decisions are made with the
participation of the separate Postal Rate Commission . . . ”
is curious. A customer might be disconcerted if her elec-
tricity were priced “with the participation” of the separate
state public utility commission, as opposed to being set by
that commission. A regulated firm and its regulator are not
normally thought of as co-participants in the process.
Regardless of whether or not the wording belies lack of
confidence in the Postal Rate Commission’s authority,
those powers are unlikely to be sufficient to control anti-
competitive behavior.

I have pointed out the weakness of the Postal Rate
Commission in detail elsewhere.ll The commission was
established not to set postal rates but to recommend rate

changes to the USPS Board of Governors after the Postal
Service requests a rate change. The Board of Governors
may overrule the Postal Rate Commission, provided the
Board is unanimous. The Board has in fact overruled the
commission in the past and implemented its desired rates.
Final authority to set rates lies not with the regulator but
with the Postal Service itself.

Crucially, the commission has no control over the
Postal Service’s revenue requirement, which is based on its
costs. The Postal Service is itself able to determine the
overall level of rates. The commission is able to allocate
those costs across the various mail classes, but the com-
mission has little power to constrain the overall costs of
the Postal Service.

The commission also does not have the power to regu-
late the quality of postal service or to compel document
production from the Postal Service, which means that the
quality of financial information it receives is often poor.
The commission is also weak because of government own-
ership itself. A public utility commission regulating an
investor-owned utility can use the compelling threat of
reducing equity value through lower rates to gain leverage
over the firm. The regulator of a government firm by defi-
nition is unable to reduce equity prices.

These are obviously severe constraints on the commis-
sion’s ability to police anticompetitive behavior by the
USPS. The Court is therefore wrong to assume that, with-
out the benefit of antitrust liability, that the commission
will be effective in that endeavor.

Nonpostal Activities

Another area of concern is the manner in which the
Court deals with entry by the Postal Service into “non-
postal” lines of business. The Postal Service has recently
expanded into a variety of activities outside its core func-
tion of delivering mail, including retail sales of mugs, tee
shirts, phone cards, Direct Mail services, passport photos,
and a variety of e-commerce services such as eBill Pay,
NetPost Cardstore, digital stamps, and NetPost Certified
Mail. Those ventures have caused great consternation
among the private firms competing with the Postal Ser-
vice in such services.

Yet the Supreme Court appears either unconcerned
or unaware of the damage such nonpostal ventures
have caused. To extend the quote above from the
Court’s decision, “The Postal Service does operate
nonpostal lines of business, for which it is free to set
prices independent of the commission, and in which it



may seek profits to offset losses in the postal business
§403(a). The great majority of the organization’s busi-
. Further,
the Postal Service’s predecessor, the Post Office

ness, however, consists of postal services . .

Department, had nonpostal lines of business, such as
money orders and postal savings accounts.”!2 There are
several reasons why such a benign view of nonpostal
activities is misplaced.

First, the Court’s decision reveals a lack of concern
for businesses competing with the USPS in nonpostal
activities. It dismisses nonpostal activities as being
unimportant because they are a relatively small portion
of postal revenues. Yet even one percent of postal rev-
enues amounts to over $680 million. That may be a sub-
stantial threat to a small startup company competing
with the USPS, or even an established medium-sized
firm. Moreover, the Court does not indicate where the
threshold of concern in nonpostal activities lies. Would
$2 billion in nonpostal revenues be a concern? Would
$5 billion?

Second, given the limitations in the Postal Rate Com-
mission’s powers noted above, the current uncertainty over
the commission’s authority to regulate nonpostal activi-
ties, and even what defines postal versus nonpostal activi-
ties, it is unlikely that those activities will be effectively
controlled absent antitrust liability.!3 The Postal Service
appears free to enter any activity it wishes and to charge
any price it wishes, and it will likely use resources from its
monopolized activities to cross-subsidize nonpostal ven-
tures. Uncertainty surrounding regulatory control over the
Postal Service’s offering of new, nonpostal products, and its
pricing of them, is likely to deter small business from enter-
ing any related services.

Third, a General Accounting Office report indicates
that the Postal Service actually loses money on its non-
postal activities, but that USPS cost accounting for the
services is so poor that it is impossible to measure the size
of those losses with precision.!4 The Postal Service is
thus not offsetting losses in postal activities through
these ventures, as the Court suggests, but instead is drain-
ing resources from them. If the USPS is in fact losing
money in its nonpostal activities, then it is effectively
cross-subsidizing nonpostal activities with revenues from
monopolized activities. That is obviously damaging to
small business competitors, but it is also harmful to cap-
tive customers who must pay higher rates in the Postal
Service’s core business of letter delivery.

Finally, the Court seems unaware that “nonpostal”
activities have historically referred only to services

provided by the Postal Service to other federal govern-
ment agencies.!> The Court does not note this crucial
point and appears instead to concede to a new defini-
tion of nonpostal services as completely new business
ventures unrelated to traditional postal services. There
is a risk that this decision will promote an incorrect
interpretation of the meaning of nonpostal services.

Calling on Congress

[ began this essay by noting that the Flamingo Industries
case illustrates the inherent contradictions that arise
when government performs activities that are funda-
mentally commercial in nature. The Postal Service is a
$68 billion company with 827,000 employees, about
38,000 retail postal outlets, 446 mail processing facili-
ties, and 215,000 vehicles, which operates several busi-
ness lines. It has a legally enforced monopoly in its core
business and receives numerous government-granted
privileges and immunities. Yet it is exempt from the
antitrust laws, SEC disclosure requirements, and truth-
in-advertising laws. If the antitrust laws are valuable in
preventing the abuse of market power in other indus-
tries, it is unclear why they would not be beneficial in
postal services as well. The decision in Flamingo Indus-
tries may well be inevitable given current institutional
arrangements, but it makes for bad policy and opens the
door to potential abuse.

Congress is now considering reform of the U.S.
Postal Service. The decision in Flamingo Industries
makes robust postal reform even more imperative. Con-
gress should consider ways to adapt reform legislation to
this antitrust exemption. Strict limits on the Postal Ser-
vice’s monopoly powers or elimination of those powers
should be understood as helpful not only in enhancing
efficiency but also in reducing subsidization of nonpostal
activities. Congress should also expand significantly the
powers of the Postal Rate Commission, giving it final
authority to set rates, to gather information, and to con-
trol what products the Postal Service offers. Flamingo
Industries also suggests that Congress should require the
Postal Service to focus only on its core activity of mail
delivery. If the USPS truly has a public service mission
in the delivery of mail to all addresses, then diversifica-
tion into unrelated (and, as best we can tell, money los-
ing) nonpostal activities is a distraction from that core
function. The Supreme Court’s decision in Flamingo
Industries is yet another admonition that the time for
muscular postal reform has come.
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