
Despite a large and gr01ving interest in

appZring brain seienee to the ends of ftlstiec,

thc implicati011s of 11C1troscicncc for thc lan'

are still unclcal: But Stcphcn Morse atI!1Ic.(

that, unless discovcrics about the brain

radicalZ1' ehangc our conception of OZtrscl1'cs,

they arc rmlikcZv to fimdaI11/'1JtaIZ'I' alter

i legal doct1ine. For 11:ostchallen~qcs the findi11gs

I might raise to jttsticc, cqltalit)" and libcrt)',

I hc n'lites, thc lan' ba.f lich tl:lcoretical rcsourccs

n'ith n'l:lich to addrc.f.f them. 07i tbc otbcr

hand, the aztthor ack1:on,lcdgc.f, onc can casiZ'I'

i111a~qi1ic Sltbsta1itial cl:lan~q&S ;1: particular

doct1inc~'.
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The Supreme Court is considering the case of Christopher

Simmons to decide whether the death penalty should

be applied to killers younger than 18. Simmons was 17

years old in 1993 when he murdered Shirley Crook.

whose body with bruises and fractured ribs. and tied

with electric cable, leather straps. and duct tape. was

found in a river. The medical examiner ruled she died by

drowning. Opponents of the death penalty argue that

research showing the brains of late adolescents are not

fully developed is relevant to whether such teenage

murderers should be executed.

n: - implications for law and society than popular

imagination and even many scientists believe.

-.-J
uring the 1982 trial of John W.

Hinckley Jr. tor the attempted

assassination of Prcsident Reagan

and others, Hinckley introduced evidence
of a brain abnormality to buttress his claim
that he was legally insane. An expert \vitness

used a computerized a.xial tomography
(CAT) scan to demonstrate that Hinckley's
sulci (the grooves in the folds of the brain's

top layer) were wider than normal, a finding

the expert tl1en believed was linked to schiz-
ophrenia. None of thc experts or commen-

tators was sure of the legal significance ot-

this finding, however, and we do not know

whether that evidence influenced the jury's
verdict that Hinckley was legally insane.

Today, as the Supreme Court

considers whether it is unconstitutional to
exe<.-ute killers who were 16 or 17 years old

when they committed homi<.-ide-a practice
approved by a substantial minority of the

states-opponents of executing juvenile

killers are using more sophisticated brain

imaging techniques to demonstrate that
the brains of late adolescents are not fully
devcloped. The opponents claim such
findings indicate that the death penalty
would be unfair for teenagers who con1mit

capital crimes.
Although the brain science of today

is vastly advanced compared \vith its 1982

precursors, the legal implications are still
not clear. No necessary connection exists

bern.een the findings of neuroscience :U1d

legal or moral policies or decisions. The
law's concept of the person and the narure
of law itself:lre both so fundamental to

Ollr understanding of ourselves and society
that the new nellroscience may have fcwer

THE LAW'S CONCEPT OF THE PERSON

The lcgal concept of the person is tl1at of an
agcnt who is capable of acting ll1tentionally

and for reasons. We are social creatures whose

interactions are not governed primarily by

innate repertoires; we are able to guide our
behavior in light of reasons we may have for
acting and do not solely and blindly follow

instinct.
Law is a practical system of rules and

institUtions tl1at evaluate, guide and govern
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about what action to perform and can
detcrmine their conduct by practical reason.

Today we havc no idea how the brain
cnables the mind (and scant information

about precisely how it disables it), but whcn
we solve this problem-if we ever do-thc
solution \\111 revolutionize our understand-
ing of biological processes. Our \~ew of

ourselves and all our moral and political

arrangements are likcly to be as profoundly
altered as our understanding of biological
processes. For now, however, despite thc
impressive gains in neuroscience and related

disciplines, we still do not k11Ow mechanisti-
cally how action happens even if we are
convinced, as I am, that a physicalist

account of some sort must be correct.

Rationality is the touchstone of

responsibility In va1"ious legal

contexts, h0117 much and 1vhat type

of rationality is requi1"ed for

responsibilit)1 is a social, m01"al, and

political issue that divides people.

For the law, then, a person is a practical

reasoner. It assumes simply that peoplc arc

capable of acting for reasons and are gener-

ally capable of minimal rationalit)r according

to mostly conventional, socially-constructed

standards of rationality.

human action. It gi\'CS people good reason

to behave one way or another, by making

the consequences of noncompliance clear

or througl1 peoples' undcrstanding of the

reasons that support a particular rule. Law

shares many characteristics \\ith other sources

of guidance, such as morality and custom,

but is different because its rules and institu-

tions are creatcd and enforced by the state.

Physical causes explain the structure

al1d mechanisms of the brain and nervous

system (and all the other moving parts

of the physical univcrse), but only human

action-intentional bodily movements and

othcr intentionally-produced state~an

also be cxplained by reasons. Law ,iews

human action as reason-govemcd and treats

people as intcntional agents, not simply as

part of thc biophysical flotsam and jetsam

of thc causal universc. It could not bc

othcn\~se. It makes no sensc to ask a bull

that gores a matador, "Why did you do

that?" But this question makes sense and is

vitally important \,hen it is addrcsscd to a

pcrson who sticks a knife into the chest of

anothcr human being. It makes a great

difference to us if the knife-'\~clder is a

surgeon who is cutting \\ith the patient's

consent or a person who is cnraged at the

\ictim and intends to kill him.

Only human beings arc fully intentional

creatures. To ask why a person acted a certail1

way is to ask for rcasons, not for reductionist

biophysical, psychological, or sociological

explanations.! am not positing the existence I THE TOUCHSTONES OF RESPONSIBILITY

of nonnatural properties, such as a soul; I AND EXCUSE

I assume that a perfectly naturalistic set of I Rationalit}, is the touchstone of responsibility.

causcs can explain intentionality and con- Only agents capable of rationality can use legal

sciousness. But only persons can deliberate and moral rules as potential reaso1lS for action.
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I Only by its influc:ncc: on practical rc:ason can i incapable of understanding the natUre of the

law directly arId indirectly affect the world I bargain; a person is criminally nonresponsible

we inhabit. In order to n1:Lximize liberty and i if the agent did not know the nature of his

autonomy, the law presumes that adults arc: I or hc:r conduct or the applicable law.

capablc: of minimal rationality and responsi- TIle lav;" contains coercion or compul-

bility and that thc: same rulc:s may be applied sion criteria for nonrc:sponsibilit)" but thc:sc:

to all, but this prc:sumption can be rebutted critc:ria are demanding and only infrequently

in appropriatc: cas.:s. provide an excusing condition. Propc:rly

No uncontrovc:rsial dc:finition of ratio- understood, coc:rcion occurs when the pc:rson

nality cxists in thc: disciplines that stUdy it, is placed through no fault of her own in a

such as pllilosophy, I:conomics, and psycholo- threatc:ning "hard choice" sitUation from

!:-~. In various Ic:gal contexts, hov;. much which she cannot rcadily escape and in which

and what type of rationalit), is required for shc: )'ields to the threat. Thc: classic example

rcsponsibility is a social, moral, and political

issllc that dividc:s people. For example, the I A persistent, J'exing qztestion is hoJV

Ullitcd States Sllpreme Court was asked to to assess the responsibility of people

decide if the critcria for competence to stand ..
-_I

I Id be d . ffi fr th .." Jvho seem to be actzng zn response to
tn;u S lOU 1 erent om e cntena tor

compc:tellce to plead gllilty. In a closely split some innt1. compulsion.

dc:cisjoll, the Court ruled that the same

critcria should apply. Scic:nce could not in criminal law is the excuse of duress. This

anS\vcr this quc:stion becausc: it is not a scicn- requirc:s that thc: person mllst be thrc:atenc:d

titic isslle; the dc:bate is about human action, v.ith dcath or sc:rious bodily harm wlless

BLlt thc: rationality criterion tor responsibility shc: commits thc: crime and that a person of

is pcrt~ctly consistent with the facts-most I "rc:asonable firmness" would have yielded to

.1dults are capable of minimal rationality i the threat. The agc:nt thus has acted intc:ntion-
virtually all the time-and \vith moral I ally and rationally to avoid death or grievous

theoric$ concerning fairness and justice that !I bodily hann. Thc crime is c:xcusc:d, becausc:

\Vl; have good reason to accc:pt. requiring human beings not to yield to somc:

Convc:rsc:ly, lack of the capacity for I threats is simply too much to ask of creatUrc:s

rationalit). is the touchstone of excU5c:. Unless such as oursc:lvc:s. How hard thc: choicc: must

pc:ople wc:re reasonably capablc: of undc:r- I be can vary across contexts; a compulsion

st.1nding and using legal rules as premises excuse for crime might require a greater threat

in dt:liberarion, law would be powerless to I than a compulsion excusc: for a contract.

.1ft~ct human beha\'ior and it would be unfair I A persistent, vexing qllestion is how

to hold chern responsible. What rationality I to assess tile responsibility of people who

.1lld consequent responsibility demands \IIill seem to be acting in response to some inner

Jitter across contexts. For example, a person I compulsion, or, in more ordinary language,
is incompetent to contract if he or she is I seem to havc: troublc: controlling themselves.

I
" -rT: "~-- I --~-- 84



rhe Dana Forum on Brain Science

, , .
What does it mean to say that an agcl1t i CONFUSIONS ABOUT RESPONSIBiliTY

\vho is acting CanI10t control himsclt? I have i AND EXCUSE
I

explored this puzzle in my professional writ- I' Responsibility has nothing to do \\1th "fi-ee

ing, al1d have arrived at the conclusion tl1at will" evcn though lcgal cases and commen-
I

defe,-"ts in rationality best explain these cascs I tary concerning responsibilit)' are replcte

and that the law docs not need an indepen- t \\1th talk about it. Nor is thc truth of a

dent compulsion cxcuse in these "one party! fully physically-causcd univcrsc (sometimcs

cases.'" People who a'-L in response to such i referred to as "determinism") part of the

inner states are intentional agents. Simply! criteria for any legal doctrine that holds

that an abnormal biological condition Played: some people nonresponsible. Thinking that

a causal role-and neuroscientific e\ldencc I causation itself excuses, including causation

i

fi-equently confirms this-does not mean i by abnormal variables, is an analytic error

the person was compelled. In some cascs, I that I have termed the nmdamental psycho-

howevcr, the persistence or intensity of ! legal error. All behavior may be caused in

the desire or craving makes it sltpremely ! a physical universe, but not all beha..l0r is

ditncult tor the person to access reason. I excused, bccause causation pcr se has nothing
They still might not be excused, however, I' to do \\ith responsibility. For example, many

if they recognize, as many do, tl1at they variables caused you to bc reading this article

are subject to such desires fi-equently al1d I now, but you are perfectly responsible for

behave badly when this happens. In such '
II intentionally reading it. Reading it is pre-

cases, tl1ey may have an obligation when sumably not e\1del1ce of incapacity for

I

they are more rational to take steps to I rationality and presumably no one is forcing

I

prevent themselves fi-om being in a position i you to read it. Causation is not the equiva-

to harm themselves or others when they i lent of either lack of capacity for rationality

arc in the throes of their intense desires. I or compulsion. If causation negatcd respon-

Neuroscience ~-ill surely discover much! sibility, no one would be morally responsible

morc about conditions that can compromise: and holding people legally responsible

rationality and may broaden current legal I
I would be cxtremely difficult.

excusing doctrines or \\1dcn the class of The fundan1ental psy'cholegal error,
people who can raise a plausible claim under i \\Tongly lcads people to try to create a new

current law. Neuroscience may help to excuse evcry time an allegedly valid ne\\'

adjudicate excusing and mitigating claims "syndrome" or any other cause is discovered

more accurately. But unless neuroscience that plays a role in behavior. But syndromes

dcmonstrates that no one is capable of mini- and other causes, including those of brain

mal rationalit)' (or that everyone is always I structure and function, do not have excusing

responding to suprcmely intense and I force unless they sufficiently diminish ratio-

persistent cravings)-an implausible scenario I nalit}. in the context in question. In that

discussed below-nmdamcntal criteria for i case, it is diminished rationalit), that is the

responsibility \\111 bc intact. 1 excusing condition, not tl1C presence of any

-I-
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particular type of cause. An assertion about
"free \..ill" based on causation is simply a

conclusion about responsibility that must
have been reached based on criteria such
as the presence of rationality or absence of

coercion.

ASSESSING RESPONSIBiliTY

AND EXCUSE

The criteria tor excuse-lack of capacity for
rationality :md the presence of coercion-

concern components of hum:m action, such

as dcsires and beliefs, that must in tile first

instance be assessed behaviorally, including
by the use of behavioral tests devised for

this purpose. It is hum:m action that is at
issue, not the state of the brain. If the
person's rational capacities, which we infer

from her behavior, seem unimpaired, she
will be held rcsponsible, whatever the

neuroscience might show, and vice versa.

--

brain evidence, that brain states will map

legal criteria precisely. For the toreseeable

future, neuroscience as a tool C:lnnot replace

behavioral investigation and commonsense

I when we assess responsibility.

The issue in deciding if teen killers

should be executed, for example, is whether

they suffer from sufficiently less rationality

than adults, and that must be evaluated

by examining adolescents' reasoning and

judgment. Brains do not have defective

judgment; conscious, intentional agents-

people-do. I am an opponent of capital

I punishment, but if our society decides

I morally and legally that the capacity for

rationality in normal late adolescents is

sufficient for capital punishment, even if

their brains are less developed than those

of adults, then the brain science alone

I cannot demonstrate that capital punishment

is unjustified.

The issue in deciding if teen killers

should be executed, for example, is

whether they suffer from sufficiently

less rationality than adults.

THE NEUROSCIENCE CHALLENGE TO

PERSONHOOD AND RESPONSIBILITY

I Advances in neuroscience and related fields

have revealed hitherto unimagined biological

, causes of behavior, including abnormal neuro-

I transmitters, that may increase the risk of

antisocial or otherwise undesirable behavior,:

but we have no convincing conceptual or

empirical reason to abandon our view of our-

selves as creatures whose desires, beliefs, and

intentions cause and explain our behavior.

Scientific discoveries might indicate

that mental causation does not exist as we

think it does, but a brain correlate or cause
'
I does not mean that the action is not an action.

If actions exist, they have causes, including

L~ose aris~ng in the brain. The real question

We knew that young children were not fully
responsible long before we understood the

neuroscience.
Although neuroscientific evidence

may surely provide assist:u1ce in performing

responsibility evaluations, neuroscience
could never tell us how much rationality
is required for responsibility. The question
is social, moral, political, and, ultimately,

legal. Moreover, it is unlikely, except in
extreme cases in which we wouldn't need

-
i

86



The Dana Forum on Brain Science
---~---

is wh~ther studi~s havc shown that intcn-

tional beha'10r is rare or nonexistent.

Despite our ultuition and experience that
action is ubiquitous and genuinely e).-plain

able, increasing nunlbers of scientists and

Even if1ve were never an'are of the

cattses of our actions, it »'ould not

mean that ,~'e do not act intention-

al~,. and consciously.

philosophcrs claim that intention is an

illusion. They cite m.o kinds of empirical

c\idcnce: first, dcmonstrations that most of

our b<:hJ\ior is caused by variables we are

UI1J\VJro: 01 and, second, studies indicating

that mu.:h bc:havior occurs when our

cOn~(iOllsnt:s~ i~ diminished.

A ~rson may not be awarc: of all

thc: C.1l\~~ of forming alld acting on an

into:ntion. bur this is not to say she did

not form an intention and was not a fully

col1s.:ious agc:nt. Even ifwc ",ere nC1't'r

J'VJrc of thc: causes of our actions, it would

not mc:an that \\'e do not act llltentionally

and conso:iously.

.Kno\\iedgc: that a variety of causes

can diminish human consciousness long

predatcs contc:mporary neurosciencc.

DcmonstrJting that partial consciousness

is morc: common than it seems extends

tllC: r Jnge 01 CJSCS in which people are not

respol1siblc: or have diminished responsibility.

~c:vc:rthc:)c:ss, such srudies do not demonstrate

th~t mosr apparently intentional human

actions oc.:ur in states of unintcgrated

consciousl1css. One calmot generalize from

:lbnormal (.1SO:S. No scientific study has

-

i produced a general demonstration that

i causal intentionali~' is an illusion, alld I
I suspect that none e"er \\111. As the cminl:nt

philosopher of lnind Jcrry Fodor ha.o; \,Tittcn,

the only tiling '\'e can be as sure of as thc

existence of "mid-sizcd" objects is that \'.1:

are creatures \vho act for reasons:'

Let us suppose, ho~ver, you were

con\1nced by thc mechanistic view of

persons that you were not an intentional,

I rational agent after all. (Of course, the

! notion of being "convinced" ,vould be an

I illusion, Bcing convinccd means tllat YOlI

I were persuaded by evidence or argument,

but a mechanism is not persuaded b~'

, anything. It is simpl~' ncurophysically trans-

I formed or some such,) What should you do

I now? You know it's all illilsion to belie\'e

! that your delibcration and intcntion havc

I any causal cfficacy in the world, (Again,

what does it mean mechanistically to "know"

something? But cnough.) Nonctheless, ~'ou

also kno\'. that you care about ,vhat happens

to you and to the "'orld. You cannot just sit

quierly and wait for your neurotransmitters

to fire. You \\111 delibcratc and act. Even if

purc mechanism is true, hlmlan beings \\111

find it impossiblc not to treat themselves as
II rational, intentional agents.

People think that the discovery of

I causes of behavior over which people have
I' no control, inclliding brain statcs, SllggCSts

that dctcmlinism is truc and lmdennines

i "frec will," This concept is what terrifies

I people about scicntific understanding of

human behavior, ,,'hich rclent.lcssly cxposcs

I the numerous causal variables that seem to

toss us about like small btlats in a rabring

! sea. They fcar that scientific explanations,
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biological or othcnvise, \viIl demonstrate

that we ;ITe only me.:h;u1isms. But the ncw

neurosciencc: casts little doubt on rc:sponsi-

bilit)' gc:ner:llly; there is no reaS<>n to doubt

tllat we are consciolls, illtentional. and

r:ltional crcatllres. Callsarion alonc does

not ulldermine that kno\\1edge or provide

an excllsing condition. Wcstcm theories of

mor:llity and the law properly hold some

people rcspollsible and excuse others, and

when we do excuse, it is not becallse a

little local detc:m1inism has bec:n at work-

Determillism Canl10t tell lIS which go:1ls

we should pursue :md it cannot cxplain or

jllstify our present practices.

I to be punish.:d dc:pends on established social

i norms and practices about \\'hich mental

i health science must fall silent.

L.:gal rules do, of cours.:, change in

response to evolving principles and new

scientific discoveries. Racial discrimination

was banned by civil rights lc:gislation simply

bccause it was wrong. It is now unlawful

I to dump toxic waste, in large part bccause

scicnce dcmonstrated the health hazards.
i
i But before legislators and judges will be

I rationally justified in changing existing legal

: rules in rcsponse to the discoveries of any

I
II scientific discipline, at tile least they should

be convinced, first, that the data are valid;

i second, that the data are genuinely rclevant

I to particular rules; third, that the data
I

I convincingly imply that specific changes

i to thosc rules would have desirable cftects;

i and, follrth, that those changes \\ill not

! infringe llpon other values that may be

I mor.: important. All tins is a tall ordcr.

NEUROSCIENCE AND LEGAL REFORM

Under what conditions will the n.:w neuro-

science suggest retorm of existing legal

rules? The law is in many respects a conserv-

ative entcrprise and will aI,vays resist

sllpposed retorms other disciplines SltggCSt.

For example, I.i.:spite tllC extraordinary

advances in the understanding of mental

disordcr in the past half century and

consistent calls tor retc>nn based on stich

-lmderstanding, the dominant ,'ersion of

the insanity detensc-which excuscs if thc

I.ietendant with a disorder did not know

what he ,vas doing or did not know that

it \,as wrong-is scarcely changed from

the tom1 adopted in 1843 by tIle English,

the M'Naghten rluc. This is U11surprising.

Mental hcalth scien.:e can teach us mllch

abollt why somc people lack rationality and

can help identify and trcat those people,

bllt it cannot tell society which rationality

detects are slltncient to cxcuse a wrongdoer.

De.:iding "ho is blameworthy alld I.iesen.es

BZtt e17en an exceptionalZv sen.,itive

technique to detect lying or dij"crim-

ination 1night not be used because

117e fear state invasion of our inner-

most thottghts

I I predict that neuroscience \..ill not
I
I have widespre:ld, profound influence on

I doctrine in most areas unlcss its discoveries

I radicallv alter our conception of ourselves.I '

I On the other hand, one can easily im:lgine

substantial changes in discrete doctrines.

I For exalllple, neuroscience may teach us

I much about coglutive processing under

! stress that would influence our doctrines
i
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of infomlcd consent to medil:al care. For I The question is, \\'hat c~}::-U~; -

another example, neuroscience may be able i or lcgislative limits may be placed on sUl:h

to identif)1 when peopll: arc consciously I tel:hniqul:s. The govc:mmc:nt will not bc able

lying or consciously or unconsciously to usc neuroscientific investigativc techniques

discriminating on thc basis of objectional")lc I to go on "ml:ntal fishing expcditions" gen-

factors such as race. Such discovcl1es , erally, but various state interests lnay permit

could have profound eftc~Ls on evidentiary! infringing hitherto protecteli intercsts.

practices. But cvcn all exceptionally sensitive i For examplc:, thc Supreme u>urt reccntly

technique to detect lying or discrimination I hc:ld that undc:r limitcd conditions the State

might not be used, bccause we fear state Ii has tile rigllt to force psychotropic medica-

invasion of our inncmJost thoughts, even tion on a P sychotic crimina! detcndant solely~ I' .

for pllrposes such as discovcring truth I for tile purpose of restoring the defendant's

or uncovering conscious or unconscious I compctcnce to stand trial.'

discrimination. In cases involving discrete I Neuroscientific techniques might also

doctrinal change, wc already have the tools I increase the ability to make aCClJrate predic-

to wcigh the desirability of the change. I tions ab<>ut various forms of future behavior.

I If socially trollblesome bchaviors can be

accurately predicted, usc of such techniqlles

for scrccning and intcr\'cntion \\111 be

tempting. For example, ncuroscientific

techniques may well enhance the ability to

predict antisocial conduct. It would be less

difficult to justify screening ~")risoners and

othcrs under criminal justice control, but

widesprcad screening of others, stIch as

apparcntly at-risk children-even if till: risk

status werc identified by objective, valid

I measures-would be legally alld politically

I fraught \vith civil-liberties implications. The

\\idespread use of pS)'chotropic medications

such as meth)'lphenidate (Ritalin) among

school children suggests, ho\vevcr, tllat

a screening/inten'ention scenario would

not be unthinkable under some conditions.

It is ditncult to envision how societ)' would

respond to techniques that identified risk-

creatin" abnomlalities hi g hly accuratclv and0 ~ .,

to eftcctivc intcrvcntions that would prevcnt

undoubtcdly scrious social and personal

POTENTIAL THREATS

TO CIVil liBERTIES

Ncuroscicntific discoveries might well

raise protound challenges to civil liberties.

Othcr scicnces, too, nught make discoverics

that would do likewise, so the follo\ving

discussion surely generalizes. The potential

of neuroscience to invade our privaq' by

rl..,\'ealing various aspects ot- our private,

If socially tro~tblesome behaviors

can be accurately predicted, use of

such techniques for screening and

intervention 11,ill be tempting.

subjective experience may produce the

strongest reaction against its use and lead to

substantial regulation. Still, the techniquc~

that pern1it valuablc ends such as accurate

lie detection may be so alluring tl1at the

temptation to use tl1em \\ill be grcat.

-t--
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