
Li
ab

ili
ty

 O
ut

lo
ok

1150 Seventeenth Street, N.W., Washington, D.C. 20036 202 .862.5800 www.aei.org

CJD and its sibling organization Americans for
Insurance Reform are anti–liability reform organi-
zations that regularly issue manifestos masquerading
as studies that blame insurers for the medical-
malpractice crisis. Their accusations are frequently
picked up by newswires, but months later someone
looks at the actual study and finds that CJD cherry-
picked or otherwise manipulated data to reach
invalid conclusions. The refutations, however,
never get the play of the original claims. As the
Senate takes up medical-malpractice reform again
in May, what is certain is that reform opponents
will use CJD’s misleading arguments in talking
points. For example, the Association of Trial
Lawyers of America highlighted a CJD study in an
April 13 press release attacking President George
W. Bush’s call for malpractice reform.1 The House

Judiciary Committee Democratic staff’s July 25,
2005, report attacking a malpractice bill passed by
the House2 relied heavily on CJD studies.3

CJD is hardly alone in slanting data. Too many
organizations supporting malpractice reform exag-
gerate the growth of a very real problem by using
nominal, rather than inflation-adjusted, data.4 But
the difference is one of degree. Even using con-
stant dollars, medical-malpractice claims have
grown approximately ten-fold over the last thirty
years—with malpractice premiums tripling—and
have potential adverse effects on access to care for
the specialties worst affected.5 However, the CJD
studies positively misrepresent the state of the
world. The result is that major media outlets such
as the New York Times are questioning the uncon-
troversial proposition that damages caps reduce
insurance costs6 instead of focusing on legitimate
questions: what can we do to create clear-cut stan-
dards for medicine to reduce error, and what can
we do to make the litigation system less burden-
some for good doctors?

Faulty Studies from Center for Justice 
& Democracy Are Stunting the Medical-
Malpractice Debate
by Ted Frank and Martin F. Grace

Congress is scheduled to revisit medical-malpractice reform again this May. Americans for Insurance
Reform (AIR), however, has announced that the medical liability crisis is “over,” in an attempt to short-
circuit the upcoming debate. This announcement is just the latest in a long line of faulty studies from
AIR and its affiliate, the Center for Justice & Democracy (CJD), that have, unfortunately, insinuated
themselves into and distorted the national debate. To the extent one believes that the prices doctors pay
for malpractice insurance present a crisis, the underlying causes of that crisis have not been addressed,
even though rates are currently plateauing. While caps reduce insurance costs, medical liability reform
will likely require more than caps in the long run, and medical-malpractice insurance rates could be
adversely affected by other legal developments in insurance law.
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CJD’s underlying theses—that malpractice insurance
costs are rising because insurance companies are gouging
their customers and that caps do not affect insurance
prices—contradict basic economic principles. If there are
excess profits being made by insurers, one would expect
new entrants to rush in to take advantage of the oppor-
tunity and eventually compete away the surplus. In fact,
we see the opposite: major insurers are deciding that
they cannot make money offering medical-malpractice
insurance and are leaving the market. In her 2002 testi-
mony to Congress, CJD’s Joanne Doroshow claimed that
it was relevant that St. Paul Insurance left the medical-
malpractice market around the same time it lost money
investing in Enron.7 This seems, at best, a non sequitur.
Enron investment losses, even if significant, would not
have caused St. Paul to abandon a
moneymaking line of business. Further-
more, because of this significant market
exit by a commercial insurer (as well as
others that have taken place over the last
thirty years), an even larger number of
doctors obtain their malpractice insur-
ance from physician-owned and operated
nonprofit mutual insurance companies.
We are being asked to believe that the
doctors are overcharging themselves.

Similarly, if it were true that caps had
no effect on insurance prices, insurers in
states with caps would be missing a great
market opportunity, as they could offer identically priced
insurance and agree to waive caps. To the extent that
patients prefer the opportunity to have unlimited dam-
ages when they sue their doctors, such cap-free insurance
would quickly drive from the market any recalcitrant
insurers that insisted on caps.8 Even if one believed that
existing insurers were too ossified in their beliefs to
innovate in such a way, nothing prohibits the trial
lawyers of America from pooling their billions in
tobacco fees to form a new insurer to take advantage of
this opportunity. (Recall that CJD is telling us that the
insurer can make tremendous profits from doing so.) If
CJD believes its own claims, it is making a serious judg-
ment error in lobbying against insurance companies
instead of raising money in the capital markets to com-
pete against and replace them. Not only would the
alleged gigantic insurer profits be siphoned from insurers
to the new entity, but the new entity’s very success
would also be dispositive evidence against the efficacy of
or need for liability reform.9

So, right off the bat, something is fishy about CJD’s
conclusions. And sure enough, in recent years, time after
time, CJD and its affiliate have had to cherry-pick doc-
tor data and claims to reach those conclusions. 

Once Is Happenstance: “Stable Losses”

AIR, a project of the CJD, released the third edition of its
annual report, “Stable Losses/Unstable Rates 2004,” in
October of that year. The 2004 report, authored by Robert
Hunter, argues that insurance prices are cyclical, and that
the cycle exists because insurers took investment income
and lowered prices to obtain market share. Then, when
investment returns are low, the insurers increase rates and
gouge the physicians.10 This was a modulated version of

the 2002 report, which claimed that stock
market losses were responsible for the rate
increases.11 Apparently AIR had sufficient
shame that it retreated from that claim
once it was pointed out that 80 percent of
medical-malpractice insurer investments
are in bonds.

In an effort to make it appear that
rates have declined over time, Hunter
divides total insurance premiums by the
number of doctors, then argues that the
ratio has declined since 1975. In a foot-
note, he pays lip service to the idea that
this ratio includes retired doctors and

others who have no need of insurance, and waves it
away by asserting that the percentage will stay the same
over time.12 But in an age of both increasing lifespans
and early retirements, that is clearly not true. For exam-
ple, the Bureau of Labor Statistics estimates that the
number of working surgeons increased 6.5 percent
between 1999 and 2002, while Hunter’s number is a 9.7
percent increase in nonfederal doctors. Multiply this sort
of dampening factor over the nearly thirty years of the
study, and its figures will be off by more than a third.

Moreover, one cannot really look at premiums per
physician as a meaningful figure. Not all doctors are in
the same risk class. General practitioners, obstetricians,
and neurosurgeons have distinct risks and distinct mal-
practice costs and cannot be so easily pooled. 

Unfortunately for Hunter, his results are mystifying.
His study inflated the denominator so much that it
implausibly showed 2003 rates to be lower than the
1975–2003 average, implying that insurers should be
raising rates even more.13 Further, Hunter could not
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massage the numbers enough to hide the increase in
medical-malpractice losses. Even after using a medical-
care inflation figure instead of the base consumer price
index (which is arguably more appropriate, since medical-
malpractice damages are not just related to medical
expenditures) and using the wrong doctor-count
denominator to dilute the results, Hunter’s study still
found that real losses per doctor had more than dou-
bled between 1975 and 2003.14 Further, the only rea-
son the figure was that low was because the ratio for
1975 was unusually high and that for 2003 unusually
low compared to the surrounding years. For example,
the increase between 1976 and 2002 was 157 percent,
thus showing how sensitive starting and ending dates
were in this case.

There is some argument that investments have a
minor impact on insurance rates: a study by the Govern-
ment Accountability Office (GAO) concluded that a 
1 percentage point increase in insurers’ investment-
return rates translates into the ability to lower premiums
about 4.5 percentage points.15 But medical-malpractice
insurers’ investments have been conservative (5.6 per-
cent rate in 2000, 4 percent in 2002); the GAO trans-
lates this into a 7.2 percent difference in premiums, not
the double- and triple-digit increases seen over the last
few years. In the long run, medical-malpractice insur-
ance prices reflect the costs of providing medical-
malpractice insurance—and those, as the GAO found,
have been steadily rising. 

Twice Is Coincidence: The Angoff Report

There was no “Stable Rates/Unstable Losses 2005.”
Either the 2004 numbers ceased to support the method-
ology or CJD decided it needed a new methodology to
grab press attention. If the latter, the ploy worked. In
July 2005, CJD commissioned and released a report by
Jay Angoff entitled, “Falling Claims and Rising Premi-
ums in the Medical Malpractice Insurance Industry.”
The report’s conclusion that “doctors have been price-
gouged for several years as insurance industry profits
have ballooned to unprecedented levels,” received
national publicity.16

This study, too, had to slice its data to reach these
results.17 First, it excluded from its research companies
that had exited the market, such as St. Paul, PHICO,
and Farmers Insurance. But malpractice insurers insure
on a “claims-occurred” basis: if an event occurred some
years in the past but is only recently discovered, the

insurer covering the provider when the claim physically
occurred is liable for the coverage. Thus, these com-
panies that have exited the medical-liability business
continue to incur billions of dollars of underwriting
losses (unsupported by any additional premiums) even
today, years after they have left the market. Add back
into Angoff’s study the omitted billion dollars or so
these exiting companies had collected by 2001, as well
as their underwriting losses, and CJD’s conclusions of
rapid premium increase and falling claims dissipate. 

What is truly amazing about the report, however, is its
absolute failure to consider expenses. Angoff looks only
at claims paid and not the other expenses incurred in
defending those claims. But defense lawyers are not free.
If we include loss adjustment expenses (the expenses
insurers pay to litigate and settle claims), we see that
while the loss ratio including the expenses has decreased
since 2000, it is still greater than one. Thus, on average,
it costs $1.09 to close a case for each dollar of premium
paid. This does not sound like the insurance industry is
“profiteering,” as Connecticut attorney general Richard
Blumenthal accused in a CJD press release.18 To be fair,
this apparent loss turns into a profit when one includes
investment returns; but still, the profit for 2004 was the
first one in years. One year of profitability is hardly profi-
teering, but is rather a sign of health that will signal oth-
ers to enter the industry, as is already happening in Texas
after it enacted numerous tort reforms.19

Moreover, Angoff started his study in 2000, thus
omitting the tremendous rise in the loss ratio that
occurred in the 1990s. By expanding the scope of the
Angoff inquiry in three dimensions—from a few years
to the last fifteen, from fifteen surviving insurers to the
entire industry, and from a subset of costs to the com-
bined ratio of all costs and expenses to premiums—we
get a different, and much more accurate, picture.

Medical-malpractice expenses rose sufficiently high
that it took the giant premium increases of the early
part of this decade to return the combined ratio to
1997 levels. And because these numbers exclude
investment returns, one cannot blame Enron for the
fluctuations.

The Angoff study examines insurer profitability, fur-
ther slicing the data and cutting off the inquiry into sur-
pluses and stock prices at 2002. Once again, as Jim
Copland found, merely extending the scope of the study
a few years dramatically changes the picture as the rise
in stock prices between 2002 and 2005 only partially
compensates for a tremendous drop between 1999 and
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2002. A $3.4-billion industry-wide surplus in 2002 was
down 15 percent from 1999.

Angoff’s report also implies a sinister motive to the
increase in surplus to the medical-malpractice carriers, 
as Angoff claims that each of the companies he looks 
at has capital that “exceeds the surplus the NAIC
[National Association of Insurance Commissioners]
deems as adequate.”20 The NAIC and the states have a
risk-based capital (RBC) standard that requires the com-
pany to hold assets in reserve in accordance with the risk
the companies face. Thus, companies writing riskier lines
of business must hold more capital to ensure solvency.
The NAIC designed RBC, in part, to focus regulators on
the truly troubled companies and provide the regulators
with authority to undertake specific remediation if the
insurer’s capital falls to such a level as to threaten the
insurer’s viability. RBC is a floor, not a ceiling; it was
never suggested as an ideal or maximum amount of capi-
tal for an insurer to hold. When scrutinized, Angoff’s
accusation dissolves into a neutral factual statement that
insurers (after substantial and necessary rate increases
caused by increased loss ratios) have escaped insolvency.
What is truly fascinating about Angoff’s position is that
he was the former insurance commissioner for the state of
Missouri and would likely be extremely concerned if any
or all the companies under his jurisdiction had only the

minimum level of surplus required by the risk-based capi-
tal requirements. In fact, prudent managers will always
attempt to have a number greater than the minimum.
Therefore, Angoff’s accusation is disingenuous at best.

The CJD report made the front page of the New York
Times business section.21 When the American Academy
of Actuaries took the highly unusual step in October
2005 of criticizing the Angoff report as “incomplete,
actuarially unsound, and misleading,” the Times ignored
the refutation.22

Three Times Is Enemy Action: 
The February 2006 AIR Report

CJD’s Joanne Doroshow teamed with Robert J. Hunter 
to write “Insurance ‘Crisis’ Officially Over” in February
2006.23 AIR calculated that medical-malpractice rates
did not average any increase in 2004. (Never mind the
17 percent decrease in malpractice rates in Texas having
something to do with that average rate. It is also worth
noting that, without explanation for the difference, AIR
changed its methodology for computing insurance rate
increases since its 2004 report, suggesting cherry-picking.) 

Amazingly, AIR concluded that a lack of increase or
decrease proved that there was no longer any concern or
crisis. Of course, if a doctor suggested to a patient who
had doubled his cholesterol levels between 2000 and
2003 that the lack of movement in 2004 meant he was
no longer at cardiovascular risk, he might be sued for
malpractice. Readers can surely think of other examples.
Imagine a hapless politician who suggests that unem-
ployment is no longer a problem because, after years of
increases, it has plateaued at 12 percent.

Worse, AIR got caught playing fast and loose with
the data the same day they released the report. They
claimed the Council of Insurance Agents & Brokers
(CIAB) as a source, and CIAB acidly pointed out that
AIR’s claim of a 63 percent increase in fourth quarter
2002 rates actually came from a study showing that 63
percent of insurance accounts renewed that quarter had
increased rates.24

Even beyond these painfully silly flaws, the report pur-
ported to show that caps had no effect on rate increases—
with anecdotal evidence from a handful of states. Of
course, looking at about five states with caps and about
five states without caps is not a study. Ten data points
make it nearly impossible to get statistical validation, 
and none is attempted. What is important is the relative
size of the premium, the health of the market, and
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TABLE 1
MEDICAL MALPRACTICE COMBINED RATIO

Year Percent

1990 106

1991 104

1992 128

1993 108

1994 96

1995 100

1996 107

1997 108

1998 116

1999 130

2000 134

2001 154

2002 141

2003 139

2004 109

SOURCES: AM Best Aggregates & Averages, 1990–2002; Insurance Infor-
mation Institute, 2003–2004.



whether other liability reforms are in place—not just
whether the states had premium increases. 

CIAB’s rapid response perhaps deterred the main-
stream media from acting as AIR’s press agent for this
study, as they had for the 2005 CJD study. Even the Asso-
ciation of Trial Laywers of America appears to have been
sufficiently ashamed that it ignored the paper on the front
page of its website. But the fact that the Washington
Monthly’s “Political Animal” blog was quick to trumpet
(and never retracted) the bogus numbers makes one worry
that such false statistics will find their way into the legisla-
tive debate.25

As always, AIR takes the position that liability crisis
is never caused by litigation, expansive judicial interpre-
tation, or bad science. Instead, AIR would have us
believe it is caused by mismanagement or
greed by insurers. Or, as AIR alleges in
this paper, it was caused by insurers that
lowered premiums too much last decade
because of mismanagement and now
have to raise them. (Somehow, it is hard
to imagine that Doroshow and Hunter
would have contemporaneously
applauded insurers that raised prices in
the 1990s for their fiscal responsibility.)

“The Once and Future Crisis”

But now, according to AIR, the malpractice crisis will
be over when the cycle is stabilized, arguing that the
cycle is not caused by lawsuits, but by some external
insurance market peculiarity. Therefore, AIR asks us to
conclude that liability reform was a waste, as the insur-
ance market will come back by itself. Again, this argu-
ment avoids the litigation and judicial-behavior side of
the equation. It also avoids the state of the state mal-
practice insurance markets. 

The problem with AIR’s hypothesis is that an insur-
ance cycle is not really a cycle at all, but rather a reaction
to unpredictable shocks.26 While we have had three
shocks that correspond to the malpractice crises of the
past, the industry has returned to some level of “profitabil-
ity and stability” after the effects of the shock have worn
off. The question that needs to be addressed is whether
this a fragile stability or something more permanent. 

University of Virginia Law professor Kenneth Abra-
ham perhaps gives us the answer with a prescient 1991
paper titled, “The Once and Future Crisis.”27 Abraham
predicted the current decade’s crisis because the underlying

problems of liability markets are only temporarily
masked by the post-shock recovery. Abraham listed the
reasons why a future crisis was inevitable in 1991; many
of these reasons still apply today. 

First, there is “tort cost push” because of increased
frequency and severity of losses and increases in the
largest, outlier awards. During the last crisis we saw a
number of indicators of increased frequency and sever-
ity.28 Anecdotally, we also saw a number of cases
involving cerebral palsy due to alleged OB/GYN deliv-
ery room errors. And anecdotal evidence is relevant to
these inquiries: it takes only a few outlier cases in a few
states to raise OB premiums nationwide. Geoffrey
Fieger has a multistate practice, and when he won a
$17.5-million verdict in Pennsylvania in 2000, it was a

data point that insurers in other states
had to consider. Just the possibility that
such a result could be replicated in
another state is enough to increase the
risk to an insurer of a lawsuit and raise
premiums, even if there is no history of
such a case happening in a particular
state. This is more than just hypotheti-
cal. Fieger went on to win, among other
cases against obstetricians and their hos-

pitals, a $30-million verdict in Ohio and, just this
March, a $17-million verdict in West Virginia. West
Virginia has a non economic damages cap, but the end
result in the Pochron family’s lawsuit against obstetri-
cian Louise E. Van Riper is to reduce the award to $13
million—prime demonstration that caps are only part
of a reform effort and cannot carry the liability reform
burden by themselves.29

Of course, if there were a true relationship between
cerebral palsy and delivery methods, physicians could
learn safer techniques to deliver babies. Malpractice
costs and birth defects would decrease and everyone
would be better off. However, caesarian sections have
quintupled without any decrease in cerebral palsy inci-
dence.30 All that is being added is costs to the system.

Second, there is increased legal uncertainty in the
market. Legal uncertainty influences state markets in
more ways than just higher or lower insurance prices. A
major rationale behind liability reform is to reduce legal
uncertainty. If one looks at common reform proposals
such as damage caps, venue limitations, firm statutes of
limitation, ending joint and several liability, or even
restrictions on expert testimony, they tend to focus on
reducing uncertainty. If we think about insurance pricing,
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price is equal to the expected losses and expenses plus 
the cost of risk. We know that as the expected losses
increase, the premiums go up, but as the cost of risk
increases, premiums go up, too. Studies to date—even
the more sophisticated academic ones that go beyond the
single-variable models of CJD—simply have not
addressed the importance of variance and extraterritorial
effects.

Finally, Abraham discusses the potential problem
caused by expansive judicial interpreta-
tions of insurance policies. Individuals
only tangentially related to a risk may be
responsible for the entire risk. Some of
the liability reforms recently enacted go
after this problem by reducing the effect
of joint and several liability. But this par-
ticular problem does not necessarily have
to be related directly to medical malprac-
tice. For example, suppose judges in the
Gulf states raked by Hurricane Katrina
follow the demands of Mississippi attor-
ney general Jim Hood and decide that
homeowners’ insurers are responsible for a specifically
excluded loss, such as water damage. This decision will
have an effect on homeowners’ markets nationwide. But
it will also affect all lines of insurance: insurers will per-
ceive insurance contracts to have an increased risk of ex
post judicial revision. Reinsurers will perceive this as a
risk and therefore increase prices to compensate. Rein-
surance costs will rise for all insurers no matter the line
of business.

CJD and AIR believe that malpractice insurers are
price gougers and deserve to lose money. However, con-
sumer advocates did not complain when prices were
being lowered, as they were in the mid-1990s. AIR for-
gets that insurance is a voluntary business based on risk
assessment. It seems to believe that all regulators have to
do is wave a magic wand and prices will become reason-
able. Increased regulation, however, is not the answer.
Stockholders require compensation for risk-taking, or
they will not take the risk. However, insurers’ prices are
constrained by competition with the mutuals and risk
retention groups, which act like nonprofits. In turn, it is
hard to envision the managers of a nonprofit trying to
raise insurance prices just so they can give back bigger
dividends to their physician-owners. The nonprofits’
motive is to make sure that they charge sufficient pre-
miums to stay solvent rather than to extort premiums
from their policyholders.

Liability reform has attempted to reduce uncertainty
through limitations on losses or legal standards. One
will not be able to determine until the next shock
occurs how well the medical-malpractice insurance
market has fared. But given the evidence from the past,
one cannot conclude the crisis is over and that the
markets are stable, much less that liability reform was
or will be a waste. 

We have new empirical evidence that doctors leave
and enter markets in response to eco-
nomic incentives.31 Future studies may
confirm or reject this common-sense
hypothesis, but it is beyond question that
insurers will actually leave markets when
driven out by “consumer advocates” who
only advocate for trial lawyers.

There is a legitimate debate to be had
over the role of the liability system in
promoting patient safety and injury com-
pensation, a debate that has the potential
to reduce health-care costs, improve
health-care access, and ultimately save

lives. Unfortunately, the debate is being sidetracked. In
many ways, the problem with AIR’s reports is a perfect
microcosm of what doctors find most distasteful about
the liability system: a trial-lawyer mentality that cherry-
picks facts and twists data to reach knee-jerk conclusions
under the guise of a false science. But how many times
must CJD and AIR demonstrate that they either do not
understand or will not apply basic principles of insurance
markets and pricing before the media and politicians
stop interjecting their seriously flawed conclusions into
the discussion?

AEI research assistant Philip Wallach and AEI editorial assistant
Nicole Passan worked with Mr. Frank and Dr. Grace to edit and
produce this Liability Outlook.
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