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CHAPTER 7

CORPORATE GOVERNANCE, INDUSTRIAL
POLICY, AND THE RULE OF LAW

Dwight H. Perkins

he 199798 crisis, the continuing shift from scare to market,

democratization, the stress on accountahility, and the recent focus

on comperition and competton law have direcred arention w

the need tor corporate reform in Ease Asia. Indeed, “reform cor-
porate governance” has become the current manera both within the region
and outside it. Crony capitalism is seen as the stuctural flaw chae laid low
the four crisis-hit countries and that cansed a decade and more of eco-
nomic stagnation in Japan. Some fear that China’s economy could go the
way of Japan or even Indonesia if timely steps are not taken to correct
major flaws in corporate governance there.

As this chaprer will argue, there is real reason for concern about che way
Asian corporations are governed, bur much of this concern is raken out of
the concrete hisworical and institutional context in which Asia’s current
system of corporate governance arose. A common approach is to look at
corporate governance pracerices in North America and Western Europe
and then compare those pracrices with the way business is done in Asia.
Reformers analyze the strengths and weaknesses of these pracrices in
postindustrial market economies and then attempt to apply the lessons
learned o Asia.

The core concern of the lieerature on corporate finance in the United
States and Europe is how to protect owners of companies, particularly

This chaprer has boncfitsd from discussicors with and the comments of Shahid Yasaf, William
Alard, Bichard Cooper, Andrei Shlcifer, and Jeremy Stein, plos other membors of the work-
shiops whers this matcral has beon presented. The authaor i solsky responsibls far the concha-
sions roached here.
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minoriey shareholders, from the predations of corporate managers
(Shleifer and Vishny 1997). As the current scandals in the United States
with respect to stock options make clear, company managers are often in a
position to divert a sizable pordon of companies’ assets into their own
pockets. When this happens on a broad enough scale, minoriey owners
will withdraw their funds from the capital markees or at least from those
parts of the markets that deal in equities. Equity marker development is
thus stunted—and weak equity markets, in narn, slow the development of
new companies and the expansion of old ones.

The approach to reform, therefore, was to introduce new laws to pro-
tect minority shareholders that would be enforced by an independent ju-
diciary. Alternatively, one could substituee an independent government
regulatory agency for the courts, an agency governed by rules rather than
by the discredonary judgment of the execudve branch of government.
Regulawory agencies would substwite for or displace the courts in settling
disputes and overseeing bankmipecies and mergers. Such a shiftin empha-
sis occurred in the United States at the end of the nineteenth cenmry and
continued into the twenteth century. The belief was that regulatory agen-
cies would adminiseer fairer judgments than the coures because the
decisions of the courts could wo easily be subverted by the inequality of
power that existed berween the large corporations that for the mose part
were the source of the violations and the individuals and small companies
that were the victims.'

This Western literature on corporate finance does contain many les-
sons of relevance to the reform process in East Asia. Bur this Western
literature also relies on a number of critical assumpeions that make ic dif-
ficult o apply the rules derived from the analysis without first making a
number of major adjustments or additions. First, most analysis of the
economies of North America and much of Western Europe assumes that
government sets the rules that govern markees but that government does
not direcdy interfere with the functioning of those markets on a regular
and discretionary basis. The role of government is to make and enforce
the miles, not oo decide where induserial investments should be made or
how they should be financed. Second, as already pointed out, when rules
are violated by companies or individuals, it is the legal syseem or an inde-
pendent regularory agency that is called on wo redress the simation, not
the prime minister or the minister of planning or finance.

These two critical assumprions about the role of the government and
the presence of an efficient and independent judiciary or regulatory agency

1. This tapic is discusscd at length and the argument formalized with a model in Glacscr and
Shleifer (20017
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are consistentdy not applicable in mose of East and Soucheast Asia. As will
be discussed ar length later, governments in Ease Asia have frequently taken
the lead in promoting pardcular industries and even particular companies.
MNor do most of the countries in East and Southeast Asia have efficient and
mdependent legal systems or regulacory agencies. The legal and regnlaso-
ry systems—except in Hong Kong (China) and, wo a degree, Singapore—
are weak and easily manipulated by the executive branch of the govern-
ment and, in the worst cases, by anyone with money to bribe judges.
Activise government induserial policies and weak judiciaries have a direct
bearing on how the countries of East Asia must proceed if they are to
achieve meaningful reform of corporate governance in the region. Reform
is not just or even primarily a queston of passing new laws, although some
new laws are needed. The real challenge is to create the insdwurions that
will enforce those laws efficientdy and fairly. Crearing such inst tutions will
require a fundamental rethinking of the role of government in the
economies of the countries in the region.

This chapter begins, therefore, with a discussion of how the instdrueions
governing the economies of East and Southease Asia developed over the
past century. That historical experience has generated institutional seruc-
tures that were a reasonable response o the requirements of the period
when they were created but, in many cases, are barriers o progress roday.
This hiseorical overview, therefore, helps define what many of these coun-
tries must do to reserucoure their induseries and systems of economic
governance. With the problems thus defined, the chapter then returns w
the question of the best ways to correct the stuctural weakmnesses that have
become so apparent in recent years.

THE HISTORICAL BACKGROUMND

Before World War I1, mose businesses in East Asia, other than a few large
European, Japanese, and UL5. corporacions with investments in the re-
gion, were family owned and managed. Outside of Japan, swock markets
did not exise and minority shareholders of Asian firms, if any, eypically had
close personal des to the owner. Contrace disputes among Asian-owned
firms—mostly overseas Chinese firms in Sonthease Asia and Chinese-
owned firms in China, Hong Kong (China), and Tarwan {Chinaj—were
rarely settled chrough the coures. There were good reasons for overseas
Chinese and the local populations to avoid the coures in colonial Asia. The
conrts were mun mostdy by the colonial powers and for the colonial elive. In
China, local magistraces also had licele incerest in creacing a fair and effi-
cient court syseem for resolving local business dispures.
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As Ronald Coase has argued, firms will conerace with each other in ways
that meet their needs without recourse to a legal syscem as long as coneract
enforcement coses are negligible. This was the patrermn in Asia even though
enforcement costs were not negligible. Firms relied on personal des of
mrust that were based on family and family-like regional des and guilds.
Breaches of that truse led oo oseracism, in effect making it impossible o do
business, or, if ostracism proved unworkable, to the threat of physical
harm to the wrongdoer or to the wrongdoer’s family by privately con-
erolled thugs. The Shana bankers of (Jing Dynasty China, for example,
had bank offices manned by Shanxi people thronghout the empire. As pro-
tection against malfeasance by bank managers, their families back in
Shanxi were, in effect, held as hostages.

In the first decade or ewo after independence from colonialism, this
maode of doing business condnued in most of Southease Asia plus Tawan
{China) and the Republic of Korea. Locally owned firms remained small
and family mun. Banks, for the most part, confined their lending vo shore-
term letters of credic and other trade-related loans. The risk of lending for
longer-term investments was simply too great. Seock markets, where they
existed at all, liseed the shares of only a handful of mostdy foreign-owned
firms that had continued on from the colonial era. Locally owned firms re-
lied for capial on rerained earnings and the extended family.

By the 1960s and 1970s, however, government leadership in East and
Southeast Asia had been transferred, sometimes violenty, from the imme-
diate postcolonial generation—mose of thar generation had lictle interese
in or knowledge about economic development—to individuals who saw
government direction as the means of seeering their economies on the
road eo becoming modern industrial staces.? The inspiraton for this ac-
tivist role, in part at least, was Japan, where the Ministry of International
Trade and Industry (MITT) was seen as the architect of Japans postwar
economic boom (Johnson 1983). Alongside the success of the Japanese
experience and the perceived success of the far more radical, state-
orchestrated interventionise approach of the Soviet Union, there was
widespread faith throughout the developing world in the efficacy of gov-
ernment intervention to accelerate economic development, in general,
and industrial development, in pardcular. Except in Hong Kong (China)
and, vo a lesser degree, Singapore, therefore, activist governments in East
Asia began vo own or dominare the banking systems and worked closely
with these banks and favored local firms to promote induserialization. In

2. In some cascs, as in Singapore and, to a degree, Tabvan, China, itwas the firs gereration of
posteclonial kadem whe presided cver the shife to an acthise industrial polioy
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the cases of China and Viemam, the governments went even further by
erasing the privace seceor and filling the void with government-owned and
~directed induserial and commercial enterprises.

The financing of induserial development came increasingly from the
banking system and was direceed voward projects favored by government
policymakers. In the cases of Indonesia, the Republic of Korea, and
Tamwan (China), not vo menton China and Vietnam, the banks were gov-
ernment owned as well as directed. In Malaysia and Thailand, as in Japan,
the banks and nonbank financial instirations were mosdy privace but were
responsive to government direction. Only in Hong Kong, China, could
one say that the banks were independent of the government and made
their lending decisions largely on the basis of commercial criceria.
Although local stock markee development commenced in the 1960s and
nonbank financial insticntions were scareed or expanded, the role of those
institutions in the capital markes of the region remained small relative w
the banks and self-financing.’

There was considerable variation within Asia and over time in the way
activist governments intervened in the economy. At one end of the spec-
erum were the cenerally planned command economies of China, Viemam,
and the Democratic People’s Republic of Korea. A planning commission
at either the central or the provincial level decided what each enterprise
was to produce and what inputs were o be allocared o that enterprise w
allow it to meet its output targets. Inputs were allocared administratvely
and could not be obtained on any legal market. Enverprises, which usual-
Iy oversaw only a single factory, were really the low ese-level bureaus of a
large hierarchy dominated by miniseries, with the planning commission at
the top. Plant or enterprise managers were more like lower-level govern-
ment bureancrats than businesspeople. The role of the financial syseem,
mainly the mono-bank thar combined commercial and central bank func-
rions, was to monivor and enforce che plan. Banks had no independent
authority vo decide whether w lend to an enterprise. If the enterprise was
doing what was called for in the plan, it got the financing it needed.

When China and Viemam began to convert from a cenerally planned
command system to a markee syseem, they recained many of the seruceures
of the old system. Enterprises, as defined in the old system, became the
independent enterprises of the market system. The resulting induserial
organization seruceures, as will be discussed below, were the least concen-
mrated industrial structures in Asia. Clearly chese soructures had o be
changed to make them suitable for competition in a markee-based system,

i This simation mimicked the expericnes of industral countres (see Sdglice and Yosuf 2001,
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but how and by whom? The mono-bank in China was broken up into a
central bank and four large commercial banks, but those four banks con-
tinued o lend money the way the mono-bank did under the old system. If
a powerful politician thoughe thar they should lend to a particular enter-
prise, they did so.

The industrial policies of the other economies of East Asia did not go w
the extreme of socialist central planning, but the government was heavily
involved in industrial decisions nonetheless. The feature thar Indonesia,
Malaysia, the Republic of Korea, Taiwan (China), and Thailand had in
common was the government’s role in supporeing certain induseries over
others. Korea and Taiwan, China, were first off the mark wich policies in
the 1960s that supported manutcruring firms that were successful in pro-
moting exports abroad. Those firms got access o scarce foreign exchange,
to bank loans at favorable rates, and o other subsidies such as generous
wasege allowances. By the 1970s, both Korea and Tamwan, China, began a
major effort to promote what they conceived eo be key heavy induseries:
steel, machinery, and petrochemicals. Individual private (and some public)
firms in Korea were designaced by the government ro carry out the heavy
industry plan. These firms received favored access o creditand foreign ex-
change, sometimes a monopoly over the domestc Korean market, and
heavily subsidized infrastraceure suppore. In the case of Tamwan, China,
mainly government-owned enterprises carried out the inidal phases of the
heavy indusery drive, because the government believed that the business
community in Taiwan, China, lacked the education and experience for the
job. In 1974, when the heavy indusery drive was juse under way in Taiwan,
China, only 16 percent of the central figures of the 100 largest business
groups had a wniversicy education (Hsueh, Hsu, and Perkins 2001, p. 101).
Korean industrial policies led w0 an induoserial organization seucture dom-
mared by a few large conglomerates or dhaebal. In Taiwan, China, there was
a dual industrial organizaton saucture before the 1990s, inwhich the state
often owned large enterprises while most privace encerprises were small.
From the 1980s omward, the Korean government saw the problem as one
of how o break up the largest chaebol in order wo create a level playing
field for everyone else. In Taiwan, China, the government reluctandy be-
gan to privatize the large state-owned firms.

The sitnation in Indonesia and Malaysia was similar in some respects
and different in others. In both couneries in the 197 0s and 1980s, the gov-
ermnments began a drive to creave heavy induseries in the steel, auromobile,
and petrochemical sectors. In both counrries as well, the goal was t have
those firms as much as possible in the hands of the burripusera, the indige-
nous populaton, rather than in the hands of foreigners or the local
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Chinese. Thus, both countries began their heavy indusoy efforts with
state-owned eneerprises because private bumiputera wich the necessary
experience and resources did not then exist. But these scae-owned enter-
prises, unlike those in Taiwan (China) and Korea, were often highly inef-
ficient. Malaysia then privatized these encerprises, but it did so in a way
that ensured that bumipurera would end up in conerol. Because few bumi-
putera had the financial resources to buy large antomaobile and telecom-
munication encerprises, the government used its conerol of some of the
biggest banks vo provide them with the necessary financing.

Thailand, in the initial phases of its postwar development effore, some-
times relied on new firms with key ties vo the military. Those tes guaran-
teed the firms support from the milicary-dominated governments. Later,
Thailand rurned more w foreign direct invesement, particularly from
Japan, to fuel its induserial drive. Industrial policy was then geared toward
creating a favorable climate for such invesement. Singapore and Hong
Kong, China, relied heavily on foreign direct investment for induserializa-
rion as well, bue Singapore also made extensive use of smee-owned encer-
prises in secrors in which foreigners either were not wanted or could not
be atracted. Hong Kong, China, came the closest to being an economy
with no government intervention to promote pardcular firms and indus-
eries, but even there the government and the big property developers
worked closely wogether to ensure that property prices remained high.

This brief review of the interventionist induserial policies of the various
Asian governments is designed wo make two simple poines. Firse, in all or
almost all of the economies in the region, there were close ties between
the larger enterprises and the government. In some cases, those tes in-
volved direct government ownership, whereas in other cases, the owner-
ship was private bue key guidance came from the government. Clearly this
sitnation created problems for the government as a nentral arbiter of busi-
ness conflices. Often the government was an active supporeer of partcular
enterprises and their management. Few Asian governments saw their role
as one of prowecing minority shareholders.

Second, the close government-business ties also creared induserial or-
ganization struceures that did not necessarily reflect market forces. This
sitnation presented the governments with a dilemma. When the countries
moved wowrard greater reliance on market forces, they sdll had w face the
question of what vo do about those existing seruceures, Should dhey le the
existing structures continue, or should they oy to break up those deemed
o be overconcentrated and consolidate chose deemed o be o fragment-
ed? And if the decision was to change the struceures, who had the respon-
sibility and anthority o implement those changes? Was it the enterprise
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management or the government? And if the government was going o do
the job, how could it then say that is objective was o create a true market
system in which the government was only the enforcer of the rule of law,
not the director of industrial investment decisions?

REFORMING CORPORATE GOWVERMNANCE

As already indicated, the main body of the corporate finance licerarure is
concerned with agency problems of how o protect investors from the pre-
dations of managers. Closely relared is the literarure’s concern with how
suppliers of a firm’s capital can ensure that they get some return on their
imvestment rather than see the endre return appropriated by these same
managers {Shleifer and Vishny 1997}, especially in circnmstances where
financial reportng and auditing standards are low.* Absent these assur-
ances, it is difficule to develop capital markers, pardeularly seock markets,
if most of the partcipants typically are minority shareholders. Bue as the
discussion above indicates, for mose of the private firms in East Asia
through the 1960s the suppliers of capital and the managers were one and
the same. Minoriey shareholders, if they existed at all, relied for provection
of their investment on personal des w the owner-manager.

This system, however, was changing, and some separation of investors
from management was gradually becoming a reality by the 1970s and
thereafter. The number of firms listed on the various national sock ex-
changes and the toeal value of listed stock owned expanded, starting in
Japan. From the 1980s onward, Japanese firms began reducing their de-
pendence on banks (Seulz 2001).F Family conerol in couneries such as the
Republic of Korea was maintined by cross-shareholding within a group of
companies, and Korea is by no means an exereme case, as can be seen from
table 7.1.% The rapid expansion in the value of the shares listed on the swock
exchanges in Hong Kong (China), Malaysia, Taiwan (China), and Thailand
is enlarging the role of minority shareholders in the financing of East Asian
firms. However, except for a few very large minority shareholders, most

4. A sarvey by McKinscy and Co. (Coombes and Watson 2000) showed that irvestors were will-
ing to pay a 20 perecnt premibar for a wellgovemed compary in Tamwan, China, bae a 27 per-
cent premium for awell-govwerned firm in Indoncsia. This finding reflocts the qualigy of financial
information and stricmcss of accounting practiccs.

5. This trend & part of 2 wider phenomenon that & spurrd by the dewclopment of infommation
and communications technology The nov technology is malking it casier for fimre and housc-
holds ta tap the scourtics markeots bocause of the groator cass of unbundling riskes, sceuridzation,
and trading of financial products cn clectronic cxchanges (scc Mishkin and Strahan 1999,

&, It should be noted that mest publicly traded firms warldwids arc family controlled, incloding
such large firmns as Wal-Martand Ford inthe United Staves (Budeare, Pamarei, and Shlsifer 2002).
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Takle 71 Contral of Publicly Traded Companies in East Asia, 1994

Distribution of ultimats contral

Cutoff for Share of

woting rights of Number of cor porations Widaly held

tha largast corporatiors  under ultimate financial Widaly hald

sharshaldar in tha sampla contral Family Stats institution  corporation

10 percant aitoff
Hong Kong, Chira 230 9.4 [ 27 71 =e
ndoriesia 178 904 26 102 18 168
Japan 1,240 580 121 11 BS5 53
Komaa, Rep. of 245 a5.7 &g 5.1 15 02
Il arysia 23e 90 55 ez 121 1.z
Philippines 120 R4 421 246 1648 LY
Singapore 2 PRS 20 Zé 108 12.2
Taiwan, China 141 XA 5.6 20 104 181
Thailand 167 979 555 75 128 211

20 parant artoff
Hong Kong, Chira 230 911 ) 14 52 19.8
Indoniesia 17e 49 7.5 gz z0 12.2
Japan 1,240 02 .7 og &5 2.2
Koma, Rep. of 245 56.8 424 1.6 07 6.1
Pl arpsia 23e 894 &z 124 23 &y
Philippines 120 ane 4.6 2.1 75 26.7
Singapone ol 845 554 25 4.1 11.5
Taiwan, China 141 737 42.2 2B 53 174
Thailand 167 915 61.6 2o B4 15.2

Neote: Tha table reports the aggragata statistics on tha distribution of ultimate control ameong four
o narship groups. The ultimats comtred is stodied at two cutcff lewvals—10 ard 20 parcent of woting
rights—to show diffarances in tha concertration of control in ndividual firms.

Spurss: Classers ard othars [1959).

Asian minority shareholders had few righes thaewere effectvely proteceed
by law or government regulation through the 1990s. Companies were run
by and for the controlling families, for the most pare, and other sharehold-
ers could only hope that some of the gains in corporate value that were
being achieved would be transferred o them (Backman 1999},

Im China, the majority shareholder in most listed companies was not a
family but che seace itself. Minority shareholders in China, for all pracrical
purposes, did not even have the right to select boards of directors or w
hire and fire management. That power remained firmly in the hands of
the government and the Communist Party. Pordolio investment from
Morth America and Europe fHowing into these stock markees in the late
1980s and 1990s did not nodceably change this indifference woward
minority shareholder rights.” In the few cases in Asia where minoricy

7. By the larc 19%0s, minority sharchalders in both Japan and Korca had bogun to voice their
comocms, stung in part by the 1997 88 crisis (Schult 20013
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shareholder rights were observed, as in the shares held by bumipueera in-
dividuals in Malaysia, those rights derived from the political power of the
bumiputera, not from protections in the law.

Many minoricy shareholder rights are inherendy difficult w enforce
even when there is a will on the part of the government or relevant regu-
latory agencies. Insider trading, for example, is rampane in Asia, as far as
one can tell, bue even the United States falls far shore of complete en-
forcement in chis area. Corporate accountng practices in Asia also leave
large amounts of room for maneuver on the part of management at the ex-
pense of shareholders. Improving the accounting syseem of mose Asian
economies is clearly a high priority throughout che region, but dubious
accounting practices are still a problem in the Unired Stares, as recent
scandals have demonstrared. S4ll, many firms in Asia contnue o operate
with two sets of books, only one of which, usually the doctored one, is
available for inspection by the public or the wmx authorites.

If minority shareholders continue, ac the beginning of the twenty-firse
century, to possess few rights and little is being done vo enhance those righis,
the same cannot be said of capiml being supplied by banks and others in the
form of credie. Seeps are being taken w betrer protect the rights of credivors,
bt there is sdll along way to go before an adequare syseem is in place. The
key vo reform in this area involves serengthening bankrupecy procedures.

The Asian financial crisis of 1997-98 revealed widespread weaknesses
in the operation of bankmpecy laws and procedures in the mose affecred
countries. Banks and other creditors, both foreign and domesdc, found
that the existing laws often did little o protect chem. MNor did the laws
provide reliable procedures for the insolvent firms vo work their way out
of the crisis or o be liquidated (*Southeast Asia Bankrupeey Law™ 2000,
Unlike the case of minority shareholder rights, however, ongoing efforts
have been made to strengthen bankrmuptey laws and procedures in the re-
gion, beginning in 1998,

Good bankrupeey legislation is designed to improve the efficiency of
the economic syseem by facilitting the exic of failed firms and paying off
credicors in the process, while giving firms that are viable over the long
run the opportunity to restrucwire their finances and make other changes
that will restore them to economic healeh. Closing failed firms is impor-
eant not only wo eliminate business unies that drain the counoy resources;
the example of these closures also discourages other firms not yetin rou-
ble from risky behavior.

Good bankrupwey legislation muse firse be transparent, in the sense that
legal rules for dealing with the insolvency of a firm must be clear and
sophisticated. Such legislation should also define precise gnidelines about
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“procedure, proof, notfication, dme and appeals™ (“Southeast Asia Bank-
ruptcy Law™ 2000). If the legislation meets these criceria {and sometimes
it does not becanse of the inexperience of those drafting the laws), credi-
pors and firms will know how o play the workour game. This knowledge
will reduce strategic behavior on the pare of smkeholders that delays and
distorts the process. Long-delayed workouts will typically lead ro a reduc-
tion in the value of assets, and one way o avoid this reduction is o keep
the procedures as simple as possible. Another way wo shoren the process
i5 to set time limits for the compledon of various components. Since the
financial crisis, such time limits have been introduced in Indonesia, Korea,
and Thailand.

Transparency, however, involves more than good laws. The courts muse
be consistene in applying those laws o various insolvency sitnadons. In this
respect, among the Asian economies considered here, Hong Kong (China)
and Singapore have the best-developed legal infrastruceure, and Malaysia,
o0, has had a workable syseem in place for decades (Pisvor and Wellons
1998}, Indonesia, Korea, and Thailand have changed their insolvency laws
subseantially since the financial crisis, buein Indonesia (and the Philippines),
the inconsistency and outright cormiprion of the coures seriously under-
mine the transparency that the new laws are designed to achieve.® The
nature of the coures and the rule of law in the various Ease Asian economies
are topics tharwe shall resurn o at lengeh in the final pare of this chaprer.

Another problem with the bankmptcy process in Asia is that the courts
have little experience with corporate insolvency processes, and acquiring
the necessary knowledge is not a simple marcer. Parvicularly if a firm is
large and complex, it can be a dauntng challenge for judges with little
experience in the area to determine the conditions under which the firm is
o be allowed o contimie in operadon and wo restmcture icself back to fi-
nancial healch. Outrighe liquidacion of the firm is a less complex msk, but
it still requires specific expertise. In 1999, Thailand escablished a separate
Bankruptcy Court. In 1998, in Indonesia, the bankrupecy law (datng back
w0 191 1) was revised and four addicional commercial cours—uwith 45 spe-
cially trained judges—were created to relieve the burden of insolvency
cases on the existing courts (“Law Set o Push Indonesian Debvors over
the Edge™ 1998)." Korea has a specialized division within each districe

8. This discussion of bankruptey logislation, incduding the paragraphs that folloaw, is largely
bascd on the cesay of Mam and Oh (2001}

9. Linnan {1 %99 has examincd the cardy, halting cffores to implement the Indonesian banlopeoy
legislation. Inits first year of operation, thesc offorts had yiclded fow mails. The fow voluntary
debt rearganizations that they prompted invobeed mainky debe rescheduling and nor much inthe
way of restracoaring.
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court that is responsible for insolvency proceedings (MNam and Oh 2001,
p. 530

Orther East Asian countries are also seruggling with the reform of cheir
bankrupecy procedures. China has had bankrupwey legisladon on the
books since 1986, but it was only afeer 1997 that che government actually
began to liquidate and reorganize a large number of mostdy small and
medium-size enterprises. State-owned enterprises, in particular, were kept
afloat even when they ran losses year after year and clearly were unable w
repay their bank loans. When the government did decide wo close some
firms and o force the merger of others with more snccessful enterprises,
the decisions were not made by the courts, nor were they made with due
regard for correct legal process. The executive branch of the government,
using both economic and politeal criteria, made the decisions. Much the
same approach o liquidating provincially owned firms was followed in
Vietnam in the early 1990s. Given the weakness of the courts and the
absence of aleernative mechanisms for handling these decisions, the gov-
ernments had little choice but o intervens, but government ministries
were ill equipped to handle the process well.

The Chinese and Vietnamese cases illustrare another cricical cricerion
for judging whether bankmipeey procedures are fair and efficient. When
the executive branch of the government controls the workout or liguida-
tion process, it is highly unlikely that the process will be transparent,
although it may be quick. Even when the courts are involved, however,
there is stll the quesdon of whether court orders are enforceable.
Malaysia’s courts generally have been effective in enforcing insolvency de-
cisions, although not as effective as Singapore’s cours. Korea also now has
reliable enforcement mechanisms and has even been able to ke on the
restructuring and liquidation of large conglomerates such as Daewoo and
Hyundai, although these giant company workoues involved more than the
courts. Thailand, in conerase, had so many insolvency cases in the wake of
the financial crisis that the courtss were overwhelmed and timely disposal
of the cases was undermined. In Indonesia, not surprisingly given the seate
of the legal system, bankrupwy enforcement has ranged from weak to
nonexistent (Backman 1999 Wam and Oh 2001).

Enforcement is really the ceneral issue in most legislation related vo
corporate governance. If the laws are ignored or cannot be enforced, the
legislation has licde practical value, at least in the shore run. The enforce-
ment of corporate governance legislation in general and of bankrptcy
legislation in pardeular is not juse a question of whether the legal instim-
rions are capable of administering an economic system that is based on the
rule of law. The systemn may well be able to handle most rontine conerace
disputes and still be unable to deal with major bankrupecy cases.
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A basic problem in the enforcement of bankrpecy legislation derives
from the kinds of industrial policies pursued by many of the economies in
the region. As noted above, most East Asian economies pursued industrial
policies that involved the executive branch of the government eargeting
particular sectors and even particular firms for development. In seeking to
promote a particular indusery, the government not only eased access to
foreign exchange, if foreign exchange availabiliey was conwolled, but also
offered other suppordve measures, such as favorable tax wrearment and
eariff provection. Mose of all, governments used their power over the banks
o direct credit to those firms.

Governments thus entered inwo implicit coneraces o support the large
firms that were chosen vo implement their induserial development goals. '
The nature of this support was generally not made explicic through legis-
lation or formal coneracts, bue icwas no less real. With such arrangemenis,
the implied support does not end when the firm gets ineo trouble. If firms
are to procead with confidence to carry out the government’ wishes, they
must also be reasonably sure that, afeer the government helps them launch
the targeted industrial ventures, it will come to their assismance if the
projects fail. Failure, after all, may result for reasons having licde to do
with the management skills of the firm iself—the government’s basic idea
may have been flawed from the seare

A povernment that wanes to shore up a eroubled firm can always rely on
eaxpayver-financed subsidies, but such subsidies can give rise wo politcal
problems. It is generally easier to instruct the government-conerolled
banks to provide bridging financing. Industrial policies, therefore, not
only result in weak induserial firms but also saddle the banking system
with nonperforming assets. The implication of induserial policy for bank-
ruptcy processes is unavoidable. Whatever credivors may want the courts
oo do o recover some of the resources the creditors have lent, the execu-
eive branch of the government has an obligation o override those deci-
sions for firms that have done the government’ bidding.

The experience of the Republic of Korea illustrates the problem.™! Dhar-
ing the heavy industry and chemical indusery drive of the 1970s, the
Korean government went to great lengths wo ensure the successful devel-
opment of seleceed induseries and firms, including che large-scale diver-
sion of bank credit oo those firms (Eim 1997; Stern and others 1995),
Many of the industries so promoeed were successful, but some were no,
and the new Korean government of the early 1980s was forced o wrestle

10, On sorme of the dealings between officials and chacheol, see Eid {1969,
11. S, for exmmples, Krucger and Yoo (20010,
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with the failures. In the majority of cases, the government decided oo con-
einue financing the nnsuccessful induseries while they were being reseruc-
eured and, often, put under new management. The process was handled
not by the cours bue by the executive branch of the government

Im the 19805 and the 1990s, Korea began oo try to move away from in-
dusterial argeting,” but past commirments made ie difficule for the gov-
ernment to relinguish all responsibility, especially after the 1997-08
financial crisis. Largely becanse of the crisis, Korea, by then a democracy,
elected a president, Kim Diae Jung, who had no personal or policical obli-
gations to the existng mdustrial arrangements and who expressed a serong
desire to see the Korean chaebol restructured and dismantled. He also had
e find a way to refinance the banks, mose of which were in trouble both
becanse of the financial crisis and because of decades of often miscon-
ceived government direction. The challenge facing the government with
regard to industrial restructuring was how to enforce ies plans. The an-
swer, not surprisingly, was to rely on the government’s control of the
banks, which was gready enlarged following the virtnal mkeover of many
of the leading banks by the anthorites following the crisis (Kirk 1999).
The chaebol, most of which were deeply in debt and basically insolvent,
had to rurn w0 the banks for refinancing. Refinancing was made available
only if the industrial firms were prepared o make major effores w imple-
ment the government’s restructuring objectives. Thus, the intention to
create a market economy in which all firms competed on a level playing
field and o discontinue induserial policies faleered, and policies tended o
return o the interventionist induserial regime of the past.

The eventual goal of the Korean government is to end such dirigisme,
buat it remains to be seen whether successor governments will be willing wo
let the market and the courts handle company workouts in the future. If
the government does succeed in removing itself from the center of these
decisions, the various new laws on bankrupeey and minority shareholder
rights will, with the support of the courts, become meaningful. The issue
of whether the government should continue to try to shape the develop-
ment of the large conglomerates became importane in the presidential
election at the end of 2002 and has yet oo be resolved.

The evolution of Korean industrial policies and their relationship wo
bankruptcy and other corporare governance issues is not unique in East

12, Aftcr pealdng in the 1970 during the hoavy industry and choemical industry drive (2= high as
19 percent), the share of preferental loans from deposit moncy banks to total loans declined.
Dharing the later half of the 1990s, preforential loans acccunted for anby a small shars (2-3 per-
cent) of total loans (Bracger and Yoo 2001).
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Asia. Since at least the mid-1980s, Taiwan, China, has been trying to
relinquish industrial targeting and move toward market-determined in-
duserial ouecomes.” Taiwan, China, has had one advantage over Korea in
this regard: many of its induserial enterprises were quice small and not sub-
ject to micromanagement by government. When the government did pur-
sue targeted induserial policies, it tended, as already noted, o rely mainly
on state-owned enterprises supported by favored wreatment from the
largely scate-owned banks. As the government has disengaged from tar-
geted interventionist policies, the role of corporare governance legislation
and the courts has mken on greacer significance.

Malaysia has been more reluctant wo mowve away from rargered industri-
al policies, and the aftermath of the financial crisis has been marked by
major executve branch efforts to reseruceure both the banks and some of
the government-favored firms, firms that are mainly bue not exclusively
owned by newly wealthy bumiputera businesspeople. However, for smaller
firms and more generally for firms owned by Malaysian-Chinese—most of
which do not receive assistance from the government—the bankorupecy
laws and the coures are largely in charge of the workour or liquidation
processes where needed. In China and Vietnam, as indicated above, the
executive branch of the government, at both the national and provincial
levels, is in charge.

Rewriting bankrupecy legislation is, thus, only the firse step in moving
the economies of East and Southeast Asia to a rule- or law-based system of
corporate governance., Enforcement of thae legislation by suimbly
empowered entities is the next scep. Even where the courts are reasonably
effective, the interventonist induserial policies of the past contnue to
mvolve the executve branch of the government in deciding these issues.
Executive branch decisionmaking is inevitably far more discretionary and
less male based than the rulings of the legal system. Conceivably, these gowv-
ernments could create special regulatory bodies vo handle banknpecies
and other disputes related wo corporate governance, bue these bodies, if
they are o be mle based and effective, would really be performing what in
essence is a judicial fonceion.

The logic inducing a shift from discredonary economic intervention by
the executive branch is reasonably seraigheforward, but that does not make
it easy to translace inwo practice. There is also a political logic that makes
it difficult to pursue these desirable economic objectives. Discretonary in-
rerventions in induserial policy not only create opporenities for individual

1% For a discussion of thesc changes in policics, sce Hsuch, Hau, and Poddns (2001). The
indhetral policics ofthe pre-1%86 porod are also discussed at length in Wade (1 990).
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rent seeking but also pave the way for financing of political campaigns and
political organizations. Few countries anywhere have been able to create
eransparent and legal means for funding political campaigns. Discre-
tionary government power over indusay in Asian countries has made rais-
ing funds for political purposes exeremely easy (Kirk 1999). In most cases,
the politicians expect firms wo contribuee funds o participate in major eco-
nomic initiatives of the government. Large Korean firms were expected o
ante up large sums of unrecorded cash w the politcians if they wanted w
be able to bid on projeces that the government was intereseed in. In
Indonesia, President Suhareo’s business friends were able wo support his
policical organizaton with hundreds of millions—and probably billions—
of dollars of funds obtined through political conneceons from dmber
concessions and similar sources. In a few situations, as occurred in
Malaysia and under the Knomineang in Taiwan, China, the rmling parey
owned or conerolled firms that received favored treacment in the awarding
of government contracts.

Reforming the economic system, therefore, may also require a parallel
reform of the political system and the financing of that syseem. It is sim-
plistic to argue that introducing democratic processes alone will solve the
problem. In Korea, Kim Dae Jung was elected democratically, but swo of
his sons, along with other members of his government, were charged by
prosecurors with illegal influence peddling. Indonesia acquired a demo-
cratic government after the fall of President Suharvo, but payoffs to polii-
cians contimied. Democracy, therefore, is not a panacea, bue it is hard o
imagine a solution that does not involve open democratic elections vo-
gether with a free press. Also needed is a legal system capable of prowece-
ing the rights of thoss who cridcize government wrongdoing.

COMPETITION POLICIES: WHO DETERMINES
MERGERS AND ACQUISITIONS?

While the ateention of international organizacions and foreign investors
has been on changes in the management of insolvency, many of the coun-
tries in Ease Asia have been and continue to be equally concerned with the
organization of their industrial seceors. As pointed out above, much of
East and Southeast Asia ar the beginning of the tweney-firse cennary pos-
sessed industrial organization stmaceures that were the produce of each
couniry’s parcicular history and bore no clear reladonship o the needs of
the present. Industrial policy since at least the 1970s—in cases such as
Korea and Taiwan (China), and earlier, in the case of Japan—has not only
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targeted partdeular industries and firms bue has also been concerned with
howe to creare firms and induserial organization semuctures in a wide range
of sectors thatwould be inernationally competidve.

In the United States and Europe, competdtion policy usually involves
efforts by the government, working through the legal system and regula-
rory bodies, to discourage or to negate actions by individual firms aimed at
establishing a dominant market posicion. The most recent well-kmown ex-
amples in the United States are the breakup of AT&T and the govern-
ment’s accempt w0 limic the monopoly powers of Microsoft (see Fisher
2000y, Ease Asia also has competition policies with objectives similar o
those in Europe and MNorth America, but these laws have had lictle influ-
ence in most of the region—including Japan—undl very recendy. Aspects
of competition policy thar have mareered most o governments as diverse
as China, Korea, and Malaysia focus on how to create internationally com-
petitive firms, not on how o curb domesec marker power. In face, many
conntries in the region have, for significane periods, given domestic
market monopolies o individual firms, eo make it possible for chem o
earn profits while they gradually become competitve on the internacional
scene. Korea is now moving away from that approach, in part because of
imternational pressure and its partcipation in the World Trade Organiza-
tion, but many other couneries in the region have yet o do so.

For many couneries, the model of how wo create internatonally com-
petitive firms, particularly in large-scale heavy and chemical industries,
was provided first by Japan and later by Korea, as the vwo countries buile
up inrernationally recognized conglomerates such as Toyota, Matsushie,
and Hirachi and Hyundai, Samsung, and Daewoo. For governments in
Malaysia and China, for example, and, to a lesser degree, for several other
governments in the region, the prime rask was to creare similarly success-
ful and internationally recognized natdonal companies along the lines of
the Korean chaebol and the Japanese kedressa.

All countries, of course, go through periods of corporare reseructuring
through mergers and acquisitons or through sales of subsidiaries. In the
market economies of Europe and North America, however, this process is
largely lefr to market forces, which now inclode cross-national forces in
what is a rapidly globalizing world. The rules governing mergers and
breakups are ser by legislatures and are increasingly coordinated interna-
tonally and adminiseered by the legal system. The role of the executive
branch of the government is largely confined wo helping write the mles and
to ensuring that the new arrangemenis do not unduly reserice competition.

In Ease Asia, by contrase, industrial organizacon is governed as much
by the actions of governments as it is by the effores of the firms themselves
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or by the rules and procedures of the legal or regulatory systems. This ac-
tivist government role in Asia, which came into full lower in the 1960s
and 1970s, is still very much a realiy. The objectives of industrial organi-
zation policies, however, have changed over time.

In the 1970s, the goal of the Korean government was wo support the
large conglomerares by puting them in charge of implementing the heavy
and chemical indusery drive. After 1997 and with the election of President
Kim Dae Jung, the goal was to restructure the conglomerates by forcing
them o sell off subsidiaries unrelared to what the government considered
o0 be their core husinesses. From the latter half of the 1990s, the Chinese
government has been busy merging enterprises wo form business groups
{ jirnan). By the end of 2000, there were 6,027 of these groups, of which
2,655 were large enterprise groups accountng for 57 percent of the assets
of the induserial sector and 11 percent of urban employment. Although
less than two-thirds of these had majoricy state ownership, the ones that
did held 92 percent of the roral assets (China, Natonal Burean of Stans-
eics 2000, 20013, The models that originally inspired these effores, at least
those sponsored by the government, were the conglomerates of Japan and
Korea. Since the financial crisis and the difficuleies faced by the Korean
chaebol, the nltimate goal of enterprise consolidation has begun o he
reconsidered, but the mergers and acquisitdons continue.

O'n a more modest scale, Vietnam has also been inspired by the Korean
and Japanese models, although Viemnam’s effors have involved more the
relabeling of government bureans than the creaton of wuly independent
large-scale firms. The relabeled government bureaus often continue to
behave like government bureaus and not like the independent conglomer-
ate headquarters that the reorganizarion had hoped to creace. Malaysia,
since the 1980s, has struggled with how to create large bumiputera busi-
ness groups that can compete both internacionally and wich Malaysia's
own Chinese-Malaysian companies. Inidally, as poineed out previously,
this effort ook the form of new smwe-owned enterprises to produce seeel,
cement, and, most of all, automobiles.* Then these state enterprises were
sold off, mainly to favored bumiputera entrepreneurs, but the goal re-
mained the same and had the backing of government-supported loans and
other subsidies. Afeer the financial crisis, the government also ook on ie-
self the task of restructuring and consolidating the banking system.

With all of this induserial restructuring activiey, pase and ongoing, one
might assume that governments and academic economisess know a great

14. By 2001, the difficultcs confronting the domestic statc-cwred aute compan ies—Proton and
Porwaja—had forced the govemment to sock a forcign stratogic invesar
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deal about how various induseries should be organized for a given level of
per capita income and a given size of a counery’s economy. If they were so
informed, the decision o promote either mergers or breakups of compa-
nies would be a seraightforward process of comparing the existing sernc-
mure with one that promored greaver competition at a given level of devel-
opment, and then taking steps to bring the existing structure in closer
alignment with the preferred seructure. European and North American
government regulators of competition attempt o proceed along these
lines. In the United States, for example, the government calculates the
change in the level of concentraton resulang every time a merger above a
cereain size oceurs. If the resulting level of concentration exceeds a cermin
level, a model is then used o esdmare the likely effece of the merger on the
prices of the goods in queston.” Developing countries could make a sim-
ilar caleulation, although its wility would be limited by the absence of a
theory that defines a normative relationship beeween the sorucore of in-
dustry and the level of per capira income or the size of the developing
counays economy. Moreover, there are few studies that have looked at
the degree of concentration in various industries in developing countries.

Given the lack of international normative guidelines, the level of indus-
trial concentration in the emerging economies of East Asia is the ourcome
of a combination of market forces, institurional constraints designed for
other purposes, and direct government intervention o oy w improve the
industrial organization. The models for China, Malaysia, Viemnam, and, o
a lesser degree, several other Asian economies, as discussed, have been the
Korean chaebol and the Japanese keiretsu—ar least undl the financial crisis
of 199798, On closer inspection, however, the character and suinbiliey of
these models raise serious questions. Even before the financial crisis, were
these models good examples of highly diversified and successful conglom-
erates? Were the two models in fact similar to each other in more respects
than just thae the conglomeraees in both cases were large and diversified?

In the case of Japan, the original Asian model for highly diversified con-
glomerates, there is some uncertainty about the conglomerates’ organiza-
rional coherence over the pase one and a half decades. The prewar period
zaibarsa (Misui, Misubishi, and Sumitomeo) were closely knit conglomer-
ates that were supposedly dismanded by the allied occupation anchorities.
The convendonal view is that, sareng in the 1950s, the old relatonships
were reconstionted in the posewar keiresu, in which firms belonging o
the group have much closer ties with each other than with oueside firms.
This closeness involves proteceive cross-shareholding within the group

15, I am indcbted to Aricl Palees for this infommation.
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and associadon with a main bank that is iself a part of the group and pro-
vides much of the financing for members. Firms belonging o a keiretsu
eypically purchased inputs from other members of the group rather than
from outsiders, even when the outsiders could have delivered the desired
mputs on more favorable terms.

That is the image of the keiretsu, bue doubts have been expressad as o
whether such groups are, or even were, especially close knit.’ There were,
to be sure, many individual firms using such names as Sumitomo or
Hitachi, but the evidence does not appear to support the view that there is
substantial cross-shareholding among the firms bearing the same name.
MNor have these member firms borrowed unnsually heavily from their main
banks as compared with their borrowing from banks not in the group.
Many of the members of the Mitsui group, for example, do not use the
Mitsui Bank or the Mitsui Truse Bank as their main source of credic. Fur-
thermore, borrowing from banks has declined significantly since the
1980s, because firms have found it convenient to raise money on the seock
markets (Stulz 2001). Thus, a compelling question arises whether the
keiretsu are real business groups ar all, as coneraseed to firms that share a
name or a common hiseory bue are, in face, run as independent encites.

Whatever the case with the keiretsn, there is no question that the
Korean chaebol were groups of firms controlled by a single individual or
family. These conglomerates were highly diversified in that they operared
in a wide variety of indoseries (Kim 1997}, Among the top 30 chashol be-
fore the financial crisis, the average number of industries per group was
19, and among the 5 largest, the average number of industries included
was 3. Cross-shareholding within the gronp was standard and was the
mechanism used by the family o remin control. Among the largest 30
chaebol, the lead familys ownership was roughly 15 o 17 percent of the
outsending shares of the group in the early 1980s, falling w0 10 w0 12 per-
cent by the mid-1990s. Cross-shareholding within the group accouneed
for 40 eo 45 percent of the shares in the early 1980s and a seill high 33 w
35 percent in the mid-1990s (Yoo and Lee 1997, pp. 460-63). These
groups, however, were prohibited from owning banks, although they did
inchade other financial insdrudons. Inidally, the banks were largely state
owned, and even when they were finally privatized, there were specific
rules prohibiting purchase by the chaebol, This formal separation based
on ownership, however, did not keep the chaebol from esmblishing close
relationships with the state banks, relarionships determined not so much
bv the banks themselves as by the government’ direceed lending.

14, The bricf discussion in this paragraph is drawn from Aiwa and Bamscyer (2002).
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If Japan and Korea have been seen, untl recenty at least, as the models
that other Asian countries strove to emulate, what in fact have those other
countries done, and does what has occurred appear to make economic
sense? Before atempring ro answer these questions, one should have a
picture of the degree of industrial concenerarion elsewhere in East Asia.
Concentration, it should be noted, can have swo distince meanings. One is
the level of concentradon within an industry—the percentage of sales in
the industry controlled by the largest four firms, for example. The other is
the control exercised by a conglomerate or family over indusey as awhole
or the economy as a whole, rather than over an industrial seceor. Data on
the level of concentration by industry are presented in rable 7.2.

The rable show s thar the levels of industrial concentration varied enor-
mously across the Asian couneries for which estdmares could be found. Ar
one extreme, with a high level of concentration, are Korea, Malaysia, and
the Philippines {at the end of the Ferdinand Marcos years, in 1983 but not
later). At the other extreme is China, where in only 4 industrial sectors out
of a otal of 39 did large firms conerol more than 60 percent of gross oue-
put. Moreover, the number of firms in these highly conrolled sectors was
several times the number of firms (usually four) used in calculating the
concentration ratos for other conniries. The exceprion in China was the
petrolenm and narural gas secoor, where the number of firms wich 60 per-
cent or more of gross oncput was less than four. In 1995, after a period of
economic liberalizaton, the Philippines and Taiwan, China, were more
concentrated than China bue roughly comparable oo Japan and the Unived
States several decades ago. Japan and the United States at this time had
quite similar levels of industrial conceneracion despice the widespread
belief to the contrary.'”

The U5, pateern of conceneracion is presumably mainly the resule of
decisions made by individual firms in response o market forces, the work-
ing of the legal system, and the government’ decision o pursue or not to
pursue perceived antdtse violadons, In 1963, Japan's level of concentra-
tion was presumably a resule of individual firm decisions, measures intro-
duced by the occupadon government wo break up the conglomerates, and
policies of MITL. MITI pursued a highly interventonist induserial policy
that included a concern that some sectors had oo many firms o be inter-
nationally compettive.

In both Korea under Park Chung Hee and the Philippines under
Ferdinand Marcos, the high degree of concentradon refleceed the govern-
ment’s use of direcred crediv and access wo key inputs wo assist a few large

17. This peint was made soms time ago by Caves and Uelusa {197 4]



e d * 2aal] B pUR oo pUR Ry o TR6L S9SH TECDZ I 220 Seall S B0 Lar d gl ) eEe PUR S D sening g

spodw woujuonedwes o unosoe o posilpy R

TWIO0] 9§ | wod) seEus popmas ey unpnding syl o e ed Dygd s g0 SI00 0 Raqe i SoUoD el By W S D 1SN U 8| SWwa)F a7 O

0 wey Jogxes Ag 50U e e asqwrd e yndine onjes sob o uend uonpw oo | deeo Yias sy g peonposd idno 2307 550 pUR SHI9IRE 0 NRSNE [BIOOR b SU W)
ELEP WU S0 NE DY} A pEAUSp IR BIRp SsaUlyn oy | Famnp u yees ungndino o e ys aygoq sl eep o uddiyg oy ) ceuy s uesae ) fqegosd pue smeig pagiupn oyl
‘mooy uede o A spd) yoes uisjuswsdis pa o sbeuecsed £ s sy o) abg sy Aqsueswsdigs o enps syl uo pesed o s bBejumosd wone puecuoo ay) Bgop)

ool ool ool ool ool ool ool ool a0l pususd) el
541 £é 0 LR 9 £'EE ¥l Fal s neasd g0
Z'SE 55e L9l 5 &1z psz &PE E4E &Ll weouad gp-0z
'z & =11 F1E Lz &7 TIE Tl EL wewsd pe-0r
Fard| 19l ElF &0 &1L B CEL s 1’5 weaed g0
Lol £é gez r'al &9T 95 ] rIL £ weauad ool -0a

OfET WO ENUESIN3 T

LEL Le LE Iz 50z ZLg EBL Lr &E S0 09SO0 B W
ol ool ool ol g5 doy ol ool ool 00171 doL sy 1saiig g dg

P 22300 AEnpu) o aieys

2141 G881 £951 Diea1 Fisl = Zi8L 961 FE51 Jeay,

BT UENLE] sauckd iy EIsfEEN o cdey uedler SAIELS PENU BUIT Ao eI P

Q=T

SOI1EY UCQEQUSIUOT [ELGSNPU| 74 S|qeL

214



CORPORATE GOVERMAMCE, INDUSTRIAL POLICY, AMD THE RULE OF LAW 315

conglomerares or families. The Korean government also allowed explicit
monopolies over the domestic market for certain heavy industries,
although these monopolies were emporary. There is licde doube, there-
fore, that the industrial organization of Korea and of the Philippines was
determined largely by government policy, not by market forces.

China’s industrial organization was not a product of market forces
either. Industrial enterprises in China, as pointed out earlier, were in part a
creadon of the pre-1979 Soviet-style command economy with ceneral
planning. Enterprises were not really business organizations bur simply
facvory units under the active and direct supervision of central and provin-
cial government induserial bureans. Once industrial reforms began in 1984,
China attempted to turn these enterprises into truly independent business
firms, with limired success. The resulting degree of industrial concenira-
tion, however, had litele, if anything, to do with market forces.

Given these hisworical pareerns, the Chinese decision to create a more
concentrated industrial seructure and the Korean decision to move in
the opposite direction probably should lead to grearer efficiency and
compettiveness. The decline in concentradon in the Philippines follow -
ing the liberalization of a number of markets (see Hill 2003) further
reinforces the view that there was a good reason to move away from
historical patterns of high concentration, which were shaped largely by
government racher than market forces.

The gquestion remains, who should be making these decisions? In China
and Korea, the outcome is being dictared by government induswial poli-
cies that may or may not be marker conforming. The same is erue of
Vietnam. The government is also playing a central role in Malaysia, at
least in a limited number of key industries. In all of these instances, the
government appears to be aying to make industrial merger and acquisi-
tion decisions based primarily on economic and technical criceria as
opposed o political or rent-seeking criteria. Former Prime Minister Zhu
Rongji and many others in the Chinese government are well-trained
engineers, and former Prime Minister Mahathir Mohamed in Malaysia,
although trained as a medical doctor, spent much ime—including long
visits o automaobile plans in Korea and elsewhere—better acquainting
himself with key induserial seceor requirements. But government leaders
and bureancrars, however well intentioned, are poor substirutes for senior
businesspeople with expertise and motvation, who have spent much of
their lives engaged with the issues of technology, scale, and profirability in
their particular industries. Such expertise can be brought to bear on the
decisions wo merge or divest only if those decisions are market determined.
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Hong Kong (China) and Singapore have lefr decisions on industrial
concentration almost entrely vo the marker. Hong Kong, China, however,
no longer has much manufacturing since most of the plans controlled by
firms there have moved into mainland China. In Singapore, except for the
state-owned monopolies such as Singapore Airlines and the publicly con-
trolled banks, the level of concentradon in mannfacturing is largely derer-
mined by which foreign firms choose to locate there. The openness of
these two economies also means that induserial concentration ratios have
litde bearing on the level of compettion present. '

Taiwan, China, may be the other economy that is closest to having an
industrial organizadon diceated mainly by market forces. The government
in Taiwan, China, did reserve cerrain sectors for stare-owned firms,
although their share of the public secror has diminished seeadily over rime
as private firms have been permiteed o enter more sectors, such as pewro-
chemicals, which had been reserved for the gowvernment’s China Petrole-
um Corporation. The industrial organization serucrare in Taiwan, China,
however, is difficule to interpret. Iumerous small firms are often embed-
ded in organizations led by larger firms and are not tuly independent ex-
cept in an accounting sense (Hsueh, Hsu, and Perkins 2001, chapter 4).
The same, of course, could be said of some small firms in Japan that serve
a5 just-in-time suppliers to large companies. Thus, there is no industrial
organization in Asia that can reliably serve as a wholly market-determined
model for others wo follow.

Concerns regarding the degree to which individual large firms or
conglomerates control industry as a whole in a given country (as opposad
o controlling sector by sector) relate party to economic efficiency. They
also relate pardy to the desired degree of concentration of political power,
especially in countries such as Korea. The relevant data for three
Asian economies in a comparison with the United Seates are preseneed in
eable 7.3.

Again, it appears that the major companies in Korea, in comparison
with those in the other Asian nations, control the largest share of woral
manufacturing oneput and assets, although less than is the case for major
corporations in the United States. Single families rarely control the bigger
LS. corporations, however, and thus the degree of economic (and politi-
caly power is much less concentrated in the hands of a few individuals in

18. Concontration ratios are somctimes proscatcd adjnsted for the level of import competition,
and these mtics probably more acenratcly refloct the lovel of campetition in these industrics,
Such dam arc available for Malaysia and do sheaw thae the lowel of concentracion is muoch lower if
competitive imports are takeon into accoune, but such figures for the other countrics weore not
readiby available.
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Tabkle 7.2 Business Groups” Concentration Ratios: Share of 100 Largest Firms
in Total Manufacturing

{percent)

Cancentraticn ratio Korea, Rep. of Tatwan, China  United States
as a percentags of (1950 Japan (1984) (15805 (1985)
Shipm ents =N 273 219 —
Values added ELR — — i3

Fied assets 40.8 a3 259 471

— Mot awailable.

Sourmes: Chou (1988, p. ) and Yoo and Lae (1597, p. 4400,

the United States than in Korea.'® Taiwan, China, in contrast o Korea,
has a much lower share of industry conerolled by the wop 100 firms. Data
have not been found for Hong Kong (China), Malaysia, and Singapore,
bt the mixeure of domestically owned firms, a large number of foreign-
owned firms, and—in Singapore, at lease—a considerable number of state-
owned firms, probably means that the control exerted over the entire
manufacturing sector by a few family-based groups is less than in Korea.
The Philippine manufacturing sector, on the other hand, is perceived as
being dominated by a few powerful families, much as in Korea.

The stare remains the largese owner of manufaceuring in Vietnam, con-
trolling 39 percent of gross induserial outpue in 2003, although foreign
direct invesement firms, which control 36 percent, are cacching up fasc.™
In China, state-owned firms (including shareholding firms effectively
conerolled by the smee) accounted for 48 percent of gross industrial oueput
(China, National Burean of Smcistcs 2001, p. 116). Stare ownership,
particularly in China, howewver, does not mean that conerol is concenirac-
ed in the hands of 2 few individuals or families. Different ministries vie
with one another, and provincial and lower-level governments control a
large share of toral manufacturing and compete with one another.

On the grounds of economic efficiency and competdriveness, econo-
mists have often concluded that, when firms diversify across many differ-
ent industrial sectors, the result is a reducrion in the value of the firm
relative eo what the componenes would have been worth in the absence
of diversification—there is what this literamure calls a “diversification

19, Ancther issuc is how cfficient family swnership & comparcd with cther forms of ownership.
Contrary to popular porception, Wiwatganalantang (2001), using detailed ownership data an
Thai firms, finds that firms cwned by a fimily arc as cfficient as forcign-owned firrs. One roa-
son for this finding is reduced agency cost.

20. These figures arc from Victnam, General Department of Stacistics (2003, po 50, Tam indcbe-
od to Diavid Dlapice for pointing cut this soare to me.
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disconnte.”* Capital markets internal o these conglomerates more often
transfer funds wo shore up cheir weaker divisions, rather than wansfer funds
to those divisions with the best prospects for high rates of return. This
conclusion, however, is not without its cricics. The problem is one of
endogeneity. It is often the weaker firms that decide w diversify, so the di-
versification discount may be much smaller than is commonly supposed.
Furthermore, this conclusion is largely based on the experience of the
United Staes, where capital markets are well developed. In couneries
where capiml markets are underdeveloped, it may be that reallocarion of
capital across industries is more efficient within large diversified firms
than it would be when allocated across independent firms through the
capital markets (Seein 2002},

The Kim Dae Jung government in Korea shared the view of those who
hiold that conglomerates are nefficient and tried o correct the perceived
problem by forcing the chaebol o reduce their level of diversification and
concentrare on their core businesses. Much of the dislike of high levels of
market power in the hands of a few families, however, had more wo dowith
politics than economics, If a few families control the destiny of a major
segment of manufacturing, they also conterol the direction of the economy,
which people and how many people get hired, and which companies—
other than those that are direcdy controlled—are chosen as suppliers of
key inputs. They also have the resources to fund the polidcal campaigns of
their supporeers and to withhold funding from their deeraceors. Wich chese
levers, they exercise a degree of political power that is widely perceived w
be incompatible with democratic government. This policical pow er, in
murn, makes it possible for these conglomerates vo protect and perperuace
their economic dominance despite the pressure of market forces that
might otherwise erode that dominance over time.

In the early years of induserialization, it might have been desirable for
governments o shape induserial organizadon. Governments in the early
seages of development ofeen have licde choice but to intervene, given that
no alternative insticurions exist to guide mergers and acquisitions. But
after the experience of the past two decades and given the much more
complex economies that exist oday in Ease Asia, linde reason exists to be-
liewe that the execudve branches of governments in Asia are well qualified
o intervene. Even where governments have a high level of technical ex-
pertse in this area—and not many do have that expertise—there are few
guidelines to follow from the experience of other developing countries as

21. This discussicn & baed primarly on Stein (20020, For an cadicr wordke on these jssacs, sce
Eavensoraft and Scherer (19875,
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0o what the optimal industrial organizacion seructure should be. In addi-
tion, even where government technicians think they know whether to sup-
pore or break up a large conglomerate, the acrual decision is likely vo be
heavily influenced by political considerarions that will undermine
economic efficiency.

Line miniseries are thus not well qualified to direct the organizaton of
industry, but the process of mergers, acquisitions, and brealups still needs
to be governed by rules. Simply leaving matters in this area to the marker
and existing insdtutons with no government involvement may mean that
existing inefficient struceures will be perperared. It may also mean that
individual companies will succeed in stfling compettion by acquiring ex-
cessive control over their markets. The remaining choices are to set up a
special regulatory agency that has the technical experdse and the power w
make these decisions or, asin the United Seates, o create a group within the
government wo deal with competition policy. That group would be required
o implement its decisions by bringing a case before the judiciary, thus
giving the judiciary final authority ro decide whether the case has merit.
One approach requires a regulacory body thae is independent of politcal
manipulation and inde pendent of the companies itregulates, a goal that few
industrial countries and even fewer, if any, developing countries have been
successful in achieving. The other approach requires an independent and
eechnically competent judicial syseem. The swee of the judiciary in Asia is
the main topic of the final part of this chapter.

ESTABLISHING THE RULE OF LAW

In the earlier discussions of corporate and financial seceor governance re-
torms, the role of the judiciary has repeatedly figured as an essential com-
ponent of any effort by the countries of East Asia to move away from a sys-
tem based on central government intervention to one based more on
market forces and the independent judgments of mdividual firms. Brief
statements have been made as well about whether the judiciary in one
country or another in the region was up to this task. This section addresses
the capacicy of the judicial systems of these couneries explicidy and in
greater depth.

Assessing the ability of a judicial system to adequately support efficient
and equitable corporare and financial sector governance is no easy task.®

22 A substantial empirical litcrature summarized and cxtended by Bock and others (2000 main-
wins that the cfficacy of the logal sretem detcrmines the cffcctdvencss of the financial systom in

promating groweh
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Some quanticative data do exise that purport eo measure the effectiveness
of judicial systems across a wide range of couneries. In addition chere are
in-depth studies of individual couneries, but few of these look ac these is-
sues in a comparative framework involving several Asian couneries. Both
of these approaches have their limitadons when it comes w0 measuring ju-
dicial capaciey in the varions countries of Ease Asia. Ionoring the problem
of measurement, however, is not an oprion. The main message of this
chapeer is thar the economies of East Asia need o rely less on government
intervention and more on the market, but that greacer reliance on the
market will work efficiently only if there are either judicial or regulacory
bodies thae are serong enough to enforce the rules governing the market
or that can be made strong enough within a reasonable time.

To underseand why the judicial systems of many of the countries of East
Asia are relatdvely weak, one should firse briefly review the hisvory of mod-
ernlegal systems in the region (see also Glenn 2000). In the countries that
were European colonies, the legal syseems were transplants from the Euro-
pean home country. Those thatwere notcolonies, nombly China and Japan,
had traditional legal syseems thar continued o exist throughouemuch of the
nineteenth century before being gradually displaced by borrowed erans-
plants from Europe, mainly Germany. These German transplants were
then again transplanted to Japans colonies in Korea and Taiwan, China.

The European colonial systems were largely mn by and for the Euro-
pean colonists. The business communities of Southeast Asia, most of
which were overseas Chinese, rarely went o coure to resalve business dis-
putes and ofeen fared badly when they did. Thus, as suggeseed earlier in
this chapter, these overseas Chinese businesses developed their own ways
of enforcing coneracts oueside che judicial system. Much the same was tme
of the Chinese in China and others who relied on eraditional systems of
governance. In China, historically, the county magistrare doubled as a
mdge mainly in criminal cases. Magistrates played linde role in providing
a supportve framework for commercial transactions. The waditional sys-
PEITL Was Mot Vely supportive of commerce and saw it mainly as a porential
sonrce of revenne, Conerace disputes that ended up in coure were likely o
bankrupt both parties vo the dispuee or to be decided in favor of one on
nonjudicial grounds. When in the ewentieth century China did begin o
adopt European laws, there was no comparable effore to create strong
European-style legal systems.

After the colonies in Asia regained their independence at the end of
World War I1, the people of the region felt lictle sense of ownership in the
transplaneed legal systems. The tradidonal legal systems, which had never
functioned well in the commercial sphere in any case, were also in



CORPORATE GOVERMAMCE, INDUSTRIAL POUCY, AMD THE RULE OF LAW 221

irretrievable decline. Following the makeover of China, the Communist
government adopeed many of the laws of the Soviet Union, bue then, dur-
ing the Culrural Revolution (1966—76), it dismantled what litde existed in
the way of a legal system and abolished the legal profession. When the
gradual move voward a market system began in 1978, the Chinese legal
system had to be re-created from scracch. Hence, much of East Asia en-
rered the posewar era with a very weak legal system, pardcularly when it
came to providing a framework for commercial transactions. Even in
Japan, with a rransplanced German legal system in place since the end of
the nineteenth cencury, lawyers and judges played only a minor pare in
commercial affairs.

A few economies of East Asia did evolve stronger commercial legal sys-
rems in the laceer pare of the ewendeth cenwury, and it is instmactive o an-
alyze why this development occurred where and when it did. Ir is widely
conceded that the mose effective legal systems of the region are those of
Hong Kong (China) and Singapore. The quanttive indicators present-
ed in table 7.4 support this conclusion, as do numerous qualitative state-
ments by informed observers. Japan also ranks very high on these quanrti-
rative indexes, but there is reason vo question whether these indicators
reflect reality in the sphere of Japanese commercial law as contraseed to
criminal law (Ramseyer and Nakazaro 1999, We will rerurn to the
strengths and limitarions of these quandrative indicavors subsequently.
Here we are concerned mainly with why Hong Kong (China) and
Singapore acquired much seronger legal syseems than other countries in
the region.

Both Hong Kong (China) and Singapore were major commercial cen-
ters before they began building legal systems to serve more than the colo-
nial power. In face, it was not uneil the 1970s that the government in Hong
Kong, China, embarked on a major effort o develop a legal system that
gave a wide variety of rights w individuals. In the 1960s, for example,
there were only a few hundred lawyers (solicitors, barristers, and judges
combined) for a population of 4 million people. Irwas not unel 1969 that
the first law school was escablished at the Universiry of Hong Kong, and
even then there were only 50 graduaces a year in the 1970s. By the end of
the 19808, however, o second law school had been established and was
graduating 150 or so lawyers a vear, and simultaneously Hong Kong,
China, was importing more lawyers from the Unired Kingdom and the
United Seates. At the varn of the cenoary, shorely afeer the terricory re-
verted vo China, it had roughly 5,000 lawyers of all types. By the 1990s,
prior to reversion, it was the one economy in Asia where the judiciary had
nearly equal seanding with the executive, and citizens increasingly saw
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Table 7.4 Alternative Measures of the Rule of Law

Rula of T Palitical Risk of Business

Economy Lagal erigin @ law  compliance Corruption rights  sxpropristion  regulation

China 1.58 2.5 652 1 — P

Horg Korg, Unitad 4.93 4.5 B.52 4 p2e 5

China Kingdom

Indonesia Frarca and 239 2.53 214 1 76 2
Spain

Japan Gamany 539 4.41 .3 7 QAT 4

Keorea, Rap. of Gemary .21 129 5.2 & 231 2

alaysia Unitad 4.07 4.34 rag 4 795 4
Kingdom

Phiippinas Frarca and 1,44 1.82 2.92 & 522 2
Spain

Singapora Unitad 5.14 5.05 e.21 3 9.3 5
Kingdom

Taiwan, China  Gemary 5M 3.25 655 —_ g1z —_

Thailand Unitad 75 .41 s.1e 5 rAaz 2
Kingdom

Viatnam — 125 4.51 1 — 1

Swaden &.00 139 10.00 — — —

Urited States  Unitad &.00 4.47 e 7 o9 4
Kingdom

111 aconomy

Fvarage a7 122 574 — = =

— Mot availabla.

Mota: The figums in the table ara the avarsge arew er for cach country from a quastionraire in which
tha respordant was askad to rank the aconomy in one category or anothar on a scak ifor axample, 2
scaleof 110 10

Spurce: These data ane from tha datasets compiled by LaPorta and others. The 111 wcoromy averge
was calculated by the author from & reducad 111-econamy subsample of tha broader datasats. | am
indebitad to LaPorta and others for making this dataset awailable tome.

that system as something that protected them as well as the colonial
power.t

This growing and relatvely independent legal system, where the deci-
sions of the courts are enforced, does not mean thar most locally owned
businesses rely mainly on the courts to sertle major business disputes.
Muost of the smaller echnic Chinese businesses still rely on informal mech-
anisms, built on the relationships of the past, to settle their differences.
However, larger Chinese firms and the numerous multinacional

23 This discussion of the legal systom in Hong Kong, China, cwes much to an intordew with
Dean Albere H. Y. Chen of the Lo Schoal of the Univemsity of Hong Kong. Diean Chen bears
no responsi bility for any cmors inomy intcrpremton of his remarks
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corporations that are headquartered in Hong Kong, China, do make ex-
rensive use of the legal syseem in commercial mareers.®

In Singapore, as well, the presence of many firms with foreign invese-
ment has been one source of demand on the legal system. Singaporeans
themselves, by the 1950s and 1960s, had also learned that UL law could
be used to their advanmge, even when the opposing party was the colonial
government. This discovery helped them gain a sense of ownership over
and appreciation of the TLEL law that they had inherived.”® That said, the
legal system in Singapore at the ourn o the ewenty-first cengury was not
really independent of the execurive branch of the government wo a degree
comparable with that found in the United Kingdom or the United Smares.
The main task of the courts was and is vo help implement the policies of
the government, not to challenge them. In the economic sphere, this sub-
ordinarion may not matter a greac deal because the Singapore government
does not, for the mose pare, use is discredonary powers oo promote par-
rcular companies. Sectlement of business disputes, therefore, does rely
heavily on the coures, because in these kinds of mateers the coures are seen
as impardal. It is also the case that informal nonjudicial methods of sec-
tling disputes such as the collection of debt are not widely used, becanse
many of these methods are likely w entangle those who resore to them in
Singapore’ formidable criminal law syseem (Kamarul and Tomasic 1999).

While Hong Kong (China) and Singapore clearly have legal systems
that are of significance both socially and in their commercial spheres, in
what sense is it valid to say thar those systems are 82 and 85 percent, re-
spectively, as effectve as the TS, or Swedish syseems, as the daca in mble
74 indicare? One possible answer is that these are ordinal, not cardinal,
indexes, and thus one cannot speak of one country’s syseem as being a cer-
rain percentage below another in effectiveness. But these indexes are fre-
quently used in analyses of economic growth and corporate governance as
if they were cardinal indexes. For our purposes in this chapter, it is suffi-
cient to say that the legal systems of Hong Kong (China) and Singapore
are fully capable of suppordng a market system governed by the rule of
law with minimal discretionary government intervention in thar system.

The legal systems of Korea, Malaysia, and Tamwan {China) are often
ranked below those of Hong Kong (China) and Singapore, although
Tamwan (China) actnally ranks higher than Hong Kong (China)in eable 7.4

24. For a discussion of how the law has beon applicd in Hong Kong, China, afeer the wmriton's
remarn to Ching, sce Chen (1999, pp. 287-320).

25. For a description of how political activists in Singapore uscd the Lo and the legal spsrem b
farther their goaks befor independence, soo Loo (1998).
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Chaalitative appraisals of the legal systems of Korea and Taiwan (China)
suggest that the two systems are broadly rather similar. Both have the same
origin: the German system ineroduced originally by the Japanese colonial-
ists. Law in both economies was subordinate to decisions of the executve
branch of government during the decades of authoritarian rule thar ended
in both places in the lateer half of the 1980s. Governments in both
economies pursued highly interventionist industrial policies. In the two le-
gal systems, judges were more like civil servantes, and that was true in Japan
as well. Judges were graduares of undergraduate law schools who had
passed an examination before receiving an additional year or ewo of formal
training. They thus were young and inexperienced and lacked seavare.

Japan, the model on which the syseems of Korea and Taiwan (China)
were built, generally produced only 500 people a year o serve as judges,
lawrvers, and prosecucors, although by the end of the vwentieth century
this number had been raised first to 750 and then vo about 1,000 a year. On
a per capita basis, the 500 a year figure was less than half the production of
Hong Kong, Ching, in the 197 0s—a figure that did not give Hong Kong,
China, enough legal personnel to handle its commercial disputes. As
Lincoln (2001, p. 195) noted, “*Unless government authorizes a dramatic
mcrease in the number of lawyers and judges, a deluge of lawsuits initared
by private shareholders will clog the system.” Current reform efforts are
thus under way to increase the number of lawyers produced o 3,000 a year
by 2010 and to allow the establishment of law schools by 2004.%

The low number of lawyers in Japan, o be sure, is misleading in some
respects. Even though only lawyers can practice law through the coures,
there are numerous professions and judicial ad ministrative sciences (patent
agent, tax agent, and so forth) that assist companies in legal matters. Com-
panies may hire licensed atworneys, but many of them also hire those who
studied law at the undergraduate level. Given that there are about 36,000
university graduates per vear from law departments (by comparison, 50,000
pass the bar exam in the United States each year), the number of trained law
personnel in Japan is not as small as the number of licensed attorneys sug-
gests. These university graduates from law deparements, however, cannot
go to court. The shoreage of personnel who can go to court, therefore,
effectively limits the role of the courts in settling business disputes.

2. This discussion and the paragraph that follows owe a great deal to cxchanges with William
Alford of the Harvard Law Schecl, wha bears no resporsibilicr for any cmrors in intorpromtion.
27. There are no law schook in Japan. Effectively, law departments at the unbrorsicr lovel am the

training grounds for would-be lawyers (from Asahi.com) Howeovor, many schoaols ars now con-
sidering offering programs by 2004, including the Ulniversity of Tolgo.
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The number of lawyers in Korea was even more resericted than in
Japan. Before 1981, only 100 individuals a year were allowed to pass the
examination oo become lawyvers, judges, and prosecutors. That number
was subsequenty raised wo 300 a year, and then o about 800 a year in the
19%90s, 5till, at the murn of the century, the total number of people in the le-
gal profession, including judges and prosecutors, was less than 7,000, only
slightly more than in Hong Kong, China, which had one-eighth of the
populaton that Korea did. As the economy of Korea has become more
complex, the business community has begun to complain that the legal
system is both too expensive and oo often unavailable. A similar com-
plaint is heard in Japan. In Korea, for example, it was not long ago thar the
trade ministry had no in-house lawyers at a time when it had to deal in-
creasingly with internadonal wrade laws and treaties based on eechnical
legal rules and regularions.

The limited number of Korean lawyers might explain why Korea scores
so low on the rule-of-law index, except that the situatdon is licele different
in that respect from Japan or Taiwan, China, where judges have back-
grounds similar o those in Korea and their numbers (on a per capiea ba-
sis) are similar. Japan’s judiciary, of course, has operated in the context of a
democratic society since the 1950s, and that was not the case in either
Korea or Tamvan, China, untl the lare 1980s, In the lateer two societies,
the advent of democracy ended the clear dominance of the execudve over
the judiciary. In the case of Taiwan, China, one can observe this fact
through the change in behavior of the Council of Grand Justices, which
before 1987 wok few, if any, steps o limit the inappropriate exercise of
power by other branches of government. After 1987, the council not only
supported private citizens who brought cases against the government
based on the governmentk failure wo comply with the laws, but also de-
clared a number of laws unconstrtional (see Cooney 1999),

Taking the legal systems of Japan, Korea, and Taiwan, China, togedher,
one can probably fairly say that they are not yet up to the task of fully over-
seeing and enforcing the mles of the market in their economies, but the
framework for doing so is in place. These economies must seill rely on the
many informal mechanisms developed over the years to handle contract
disputes and the like—informal mechanisms thae are increasingly inade-
quate for these complex modern economies. What is now required is o
continue to expand the size of these legal systems and to strengthen the
prestige and competence of judges.

At the ime of independence in 1957, Malaysia's legal system was com-
parable to that of Singapore, but the degree of independence of the
Malaysian legal system has eroded significantly since the late 1980s.
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Before 1985, Malaysia’s legal system retained most of its inherited fea-
tures. The first three prime ministers of Malaysia were trained in the law
in the United Kingdom, and the top judges were formidable figures in
Malaysian society. The right of appeal wo the Privy Council in the UTnived
Kingdom was not ended undl 1985, It was not unusual for the courts w
decide against the government in some cases.™

But from the 1980s onward, with the rise o power of Prime Minister
Mahathir, the independence of the judiciary was increasingly circum-
scribed. The tension besween the judiciary and the executive arose because
of the government’s interventonist development policy, which was
designed o promote cerwain induseries and companies, notably companies
run by bumiputera businessmen or those with close tes to the mling
polirical party, the Unired Malay Madonal Organizadon. When the courts
ruled against these government development initatives in the award of
coneraces, for example, the government either managed o win on appeal
or, when that failed, amended the constitution to achieve its ends. This
reduction in the independence of the courts combined with uncompetitive
salaries affected the quality of the judiciary. Businesses still turned o
lawyers and the law to draw up coneraces, bue increasingly these contracts
were drawn up in a way that would make i possible o avoid the court
system. [t was not that the courts had become cormpt or biased in favor of
certain parties but that court decisions were less reliably rooted in sound
legal reasoning. Because the qualiy of the legal profession otherwise re-
mains high, however, one can stll speak of a legal system that funcrions
reasonably well in the commercial sphere. There is no compelling need
for the government to ineervene wo compensate for the weaknesses of this
legal syseem. To the conerary, the government needs to end the practices
that are undermining the serength and ineegriey of that system.

The weakest legal systems in Fast Asia are those of China, Indonesia,
the Philippines, and Viernam. In the quandtatdve rule-of-law index in
table 7.4, China acemally ranks above Korea, but this ranking is difficult o
understand. It is probably reasonable vo rank the legal systems of Indonesia
and the Philippines below the others. It is widely perceived in both coun-
tries that judges are frequentl]r influenced by bribes, which turn civil coure
battles into an exercise in the balance of economic and political power
between the contending parties. One survey of Manila lawyers indicaced

18. This discussion of Malaysia’s legal systom is bascd in part on discussiors with know ke dgeable
lawyers and others in Kvala Lompur and in part on Teik (19990, Sco also Pltor and Wellons
{1958,
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that 48 percent of them knew of 2 judge who had taken a bribe, presumably
implying that 52 percent of the lawyers did not know of 2 cormpt judge.®
In Indonesia, in conerast, estimates of the number of judges who are cor-
rupt range from 50 wo 90 percent, suggesting thar mose law vers muse know
of judges who are corrupe (Backman 1999, p. 33; Bourchier 1999).

The problem is not chat Indonesia and the Philippines do not have
gond laws on the books, With technical assiseance from the International
Monetary Fund and the Harvard Insdoee for Ineernational Development,
for Etample Indonesia had written and enacred a long lise of new financial
laws, many of them more modern and up o date than those in far more in-
dustrial countries {Cole and Slade 1996). When the financial crisis hit
Indonesia in 1997-98, however, many of these laws made lictle difference.
Prmdential regnlations designed wo improve the banks’ pordolios had been
put in place in 1991-92, but litde effore was made o rein in the overseas
borrowing that was to be the immediate cause of the crisis. And in the
immediate aftermath of the crisis, close ties between several of the worse-
performing banks and the leaders of the government, as well as their fam-
ily members and business associates, ensured that the actons of regulators
were overridden, whatever the law said. If the coures had been willing o
intervene, they would have had little power o do so. The sitnation in
199798, vo be sure, would have put heavy pressure on any legal system,
but Indonesia’s legal system did not perform during noncrisis periods
either, at least not when the rich and pow erful were involved.

Chinak and Viemnam® legal systems are probably less corrupt than those
of Indonesia and the Philippines, but it is unlikely that they perform much
better, despite the lower level of outrighe bribery. China began the process
of restoring its legal system in the early 1980s. There are now shelves full
of new laws designed to provide a legal framework for foreign investment
and for a market economy. In the 1980s and even more so in the 1990s, the
judiciary has been increasingly active in setding economic disputes, espe-
cially in the most advanced parts of the county, such as Shanghai. Among
the larger firms in the major cities, formal contracts wich suppliers are the
norm, alchough disputes seill rely mainly on informal negodacion for sec-
tlement. 5dll, in a World Bank sarvey of 1,500 firms in five major cites,
12.2 percent of rhe I.‘.|.LSP1.1I:E5 were resolved 1:hr|:|u-'rh the courts; the figure
for Shanghai was 22 percent (Steinfeld 2004). China'’s entrance into the
World Trade Organization will further reinforce the role of formal legal

29, This sarvey is retermd to in Wodd Banl (200).
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proceedings, but an enormous amount of work still has to be done simply
oo make Chinese laws on the books compatible wich what the World Trade
Organization requires. The enforcement of those laws will be even more
difficule.®

The Chinese legal system mmust first confrone the cauldron of conflice-
ing rules and reguladons created by the many different authorides that
possess the right to introduce rules and reguladons. The job of the courts
is thus made much more difficule from the stare, because the courts are not
supposed to interpree the laws bue to adjudicare. More imporeane, when
the cours do render decisions, enforcement is problematic. Courts do not
have primacy over the miniseries and other government organs, and large
numbers of court rulings are simply ignored.’! Informally, in addition,
high-level officials of the Communist Parey can overmule both the courts
and government organizatons. The sienation in Viemam is similar to that
in China, only the role of the judiciary is even less developed and less in-
dependent, in pare becanse Viemam’s economy is at an earlier smge of de-
velopment

In China, Indonesia, the Philippines, and Vietmam, therefore, the legal
systems are clearly not yer up wo the wask of overseeing and enforcing the
rules of a market economy. There is lictle choice but vo rely on the many
informal mechanisms that have grown up as a substituee for a law-based
system, however inadequate those systems may be. There is also licde
choice but o contnue wo rely on discretionary government intervention
in the economy where fundamental reseruceuring is required. The long-
rerm goal—and ferg-rerm in this case could mean several decades—should
be to build the kind of legal systems that will replace government inrer-
venton and these informal institutions. That msk needs w start now.

This brief review of the legal systems of East and Southeast Asia leads
o a number of conclusions. One is that the quanttative indexes purpore-
ing to measure the qualiey of the different legal sysvems or related variables
are flawed, ar best.?? Our review suggests thar the rule-of-law index in
table 7.4 probably overstates the serength of the legal syseem in Taiwan,
China, relatve both to that of Korea and wo those of Worth America and

30, For a discussion of the offcct of acocssion to the World Trade Organtration on the logal sys-
tom, soo FKang (2002

31, For a discussion of these issucs at greator length, sec Lubman (1995 and Cladas (1996).

32 RBecognition of the limitation of some of thess indexcs has lod some scholars o tor to find
less subjective measures of the porfarmance of the logal system by constructing indexes of spa-

cific dispure resalution proccdurcs across countrics, such as those used in ovicting tenares from
rental housing ar collzcting on bounced cheeles (oo Djank ey and cthers 20017
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Europe. The Philippines’ judiciary is probably not worse than that of
Indonesia. And the serength of China’ system is probably overseared rela-
eive to both Korea and the Philippines. These problems with the indexes
are hardly surprising, given the way they were compiled. Many indexes of
this type are compiled by sending out questionnaires to businesspeople,
few of whom are in a positon 0 make more than crude comparisons of a
handful of countries where they have direce experience. Other indexes are
compiled by asking for the opinions of experts, but experts woo seldom
have experience in more than one or two syseems. The number of people
who have sufficient knowledge to make informed comparadive judgments
across more than three or four couneries is far smaller than the number
who get asked to fill out such forms. Many of these indexes measure licele
more than popular opinion at any given point in time.

The far more important conclusion is that the legal systems of many of
the Asian nations at the rurm of the century are clearly unequal to the wsk
of supporting rules thar effectvely oversee corporaee and financial seceor
governance. The indexes suggest that the quality of most of the Ease Asian
legal systems is above—ofen well above—the world average. Butif so, the
only parts of the world with systems capable of supporting a law-based
system of economic management are Europe and Morth America, plas a
handful of other countries that have come close vo achieving a similar lev-
el of legal development. It is not juse China, Indonesia, the Philippines,
and Vietnam that need o reform their legal syseems. With the possible
exception of Hong Kong (China) and Singapore, corporate governance
reform will have wo be accompanied by equally far-reaching judicial reform
in all of the other systems, including Japan.

Is it realistic o expect thar East Asia can achieve this goal over the next
decade or sof On the positive side, the inroduction of democracy into
both Korea and Taiwan, China, has made it possible w0 begin to create a
pudiciary with the power to curb government actions that violate the law,
as well as che power to settle commercial disputes thar do not involve the
government. Democratic politics have yvet to exert equivalent pressures in
either Indonesia or the Philippines, however.

The increasingly complex nature of their economies has also induced
Japan, Korea, and Taiwan, China, o enhance the capabilites of their judi-
cial systems in the commercial arena. The same has been happening in
China, although from a much lower scartng point. No comparable influ-
ence is yetin evidence in Indonesia, the Philippines, or Vietnam.

Omn the negative side, the persistence of interventionist industrial poli-
cies continues w provide a radonale for the execudve branch of the gov-
ernment to overrule the judiciary in China, Malaysia, and Vietnam. More
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important, at least in the cases of China and Vietnam, the Communist
Parey’s decision to remin a monopoly of power and oo exercise that power
withwide discretion throughout society clearly seands in the way of a legal
system capable of rendering and enforcing independent and fair decisions.

Creating legal systems that are competent, strong, and reladvely inde-
pendent of the execudve branch of the government is going o take a long
time in many of the Asian countries looked at in this study—time that in
the worst sitnations will be measured in generations rather than years or
even decades. Bue in the more industrial economies and polities of the re-
gion, that process is well under way. WNot only in Hong Kong (China) and
Singapore, but also in Japan, Korea, and Taiwan (China) it is already pos-
sible to see an economic syseem that is governed by the rale of law racher
than by government fiat or by mainly informal arrangements among
private parties.

CONCLUSION

As this chapter has argued, without question the induserial and financial
sectors of most of the economies of East and Southeast Asia require
restructuring.”® If financial markets are o continue to develop in the re-
gion and o perform their role efficiendy, rules must procect investors who
are not the owner-managers of the firms. To searewich, much beter bank-
rupecy legislation is needed than has existed in much of the region in the
past, and the legislaton must be enforced efficiently and fairly. This effore
will be highly significane for the long-rerm health of the banking systems
in these economies, but it will be only a firse seep toward protecting the
rights of minority shareholders.

The level of concentration of ownership over financial and induserial
firms also must change. In some cases, the direcdon of change should be
roward fewer firms throngh consolidadon of existing enterprises; in other
cases, the move should be in the opposiee direction through the breakup
of excessively concentrared conglomerates.

But the central question addressed in this chapeer is not what the ideal
corporate governance laws or the ideal level of induserial or financial sec-
vor concentration should be. The central point of this chapeer is that the
market—subject to transparent rules enforced fairly and objectively
should make these decisions whenever possible. Although the 1990s

33 Such restructuring could be coordinated by the Asian Financial Institube proposcd by
Eichengren in chapteor 2.
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witnessed subseantial change in this regard, the approach o induserializa-
rion and financial seceor development in much of Asia remains to a greater
of lesser degree in conflice with this goal. Onside of Hong Kong {China)
and, to a degree, Singapore, it is the execudve branch of the government
that has taken the lead in making many of these decisions and in enforcing
them through the government’s command owver the banks. This circum-
stance has led both the industrial firms and the banks to rely on the gowv-
ernment when they mn into trouble, a sitnation that has created moral
hagards, often in extreme forms.

The challenge for mose of the couneries in the region is o reduce or
eliminate this interventionise government role, but thatis easier said than
done. One cannot move w0 a tme market syseem unless a set of insdoeions
exises that is capable of independently, efficiently, and fairly enforcing the
rules of a market syseem. The choices are either an independent judiciary
or a set of independent regulavory agencies. Independent regulatory agen-
cies have been difficult vo establish, even in the most induserial economies,
and in Asia they are generally the creamres of the execurive branch of gov-
ernment. That branch, partcularly in economies wich authoritarian polic-
ical regimes, is generally closely ded vo the large firms that it is charged
with regulating. Making governments adope a more arm’s-length relarion-
ship with big business has been a haleing process. Democratzation has
helped in this regard in Korea and Taiwan, China, but in Japan it had licele
effect for decades. In the absence of effectve and independent regulatory
agencies, countries have the option of establishing independent and effi-
cient legal syseems.

The problem that East Asian economies face in creating independent
and efficient legal sysems is that the region started irs industrialization
and financial sector development effort from a weak legal base. Mose of
the former colonies in the region inherired a legal syseem toward which
few in the economy felt much sense of ownership. Even in Hong Kong
(China) and Singapore, where the colonial legal system did take root, this
ownership was not fele uneil the final two or three decades of the twenti-
eth century. For those economies that were not colonies, and for the
overseas Chinese business communiey, the inherited Chinese legal wadi-
eion was a weak foundation on which o build a modern syseem of com-
mercial law. Instead, a variety of informal instdturions were creaced that
performed many of the tasks of a judicial syseem, bur these informal mech-
anisms have become increasingly inadequate for the complex modern
economies that now exist in much of Ease Asia.

Creating the legal institutions of a modern market economy is a daune-
ing task for any country. For those chat are the furchese behind in chis
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regard—such as China, Indonesia, and Vietnam—the effore will cerminly
take decades. For economies that are further along in developing a mod-
ern legal system, nowbly Japan, Korea, and Taiwan (China), the time-
frame can be much shorter. The basic structure is in place in these last
three countries, which mainly need an increase in the numbers and in the
competence of judicial and legal personnel plus some rewritdng of laws.

But even in the countries thar have made subsrantal progress toward a
modern system of commercial law, that system will be constandy under-
mined as long as the government continues to actively intervene in the
economy to achieve industrial policy goals. Abandoning incerventionist in-
duserial policies will not be easy. Itis not just that government officials and
politicians are reluctant wo give up power anywhere. Itis also that interven-
ronist industrial policies meet cermin politcal needs. Few countries have
found a legal and inexpensive way of financing politcal organizations and
campaigns, and, as was discussed above, interventionist induserial policies
make it extremely easy wo generate the funds required. Either firms give o
the party organization or they do not get to parricipate in government-
directed economic activities.

Ewven if the countries of East Asia are willing to abandon a Korean- or
Japanese-seyle induserial policy, much more institucion building will be
required for the legal system of a market economy o funcrion properly. At
some point, the executive branch of government must also be willing o
devolve sufficient power to the mdiciary o overrule decisions of the
government itself. In the economies of East Asia where this has occurred,
in all cases except for Hong Kong, China, the true independence of the
nadiciary was preceded by the introducton of political democracy and
competitive elections.

Establishing a complere market economy with suppordng legal institn-
tions, therefore, is going o be a slow process in many of the countries of
East and Southeast Asia. Countries such as China, Indonesia, and Viernam
will thus have w0 continue o rely in part on government interventon o
accomplish whatever economic restructuring they consider esseneial. The
cost will be restructuring effores that continue to generate moral hazards
even when implemented by competent technocrats, If policics and rene-
seeking play a major role in the process, the results will be worse, Ower the
long man, the goal will be o ger beyond this stage of development to a
complete market system, in which these decisions are made by private
economic actors who reap the rewards of successful restmacturing and in
which they themselves, not the general public, pay the price for failure.
The only way countries such as China, Indonesia, and Viemam will ever
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arrive at that point, howewver, is if they make a concereed and continuing
effort now—even if completion of the process takes decades.

Some may interpret these conclusions as implying that the economies
of East and Southeast Asia will not be able vo condnue the rapid develop-
ment of the past several decades, but no such implicadon is warraneed.
Economic development never depends on having all of the instirutons of
a modern market economy in place at the sware. If ic did, no economy
would ever have developed. The conclusion that is warranted is that the
countries of East and Southeast Asia must seeadily improve their markee-
supporting instimtions or they will over dme face more and more serions
difficuleies as their economies become increasingly sophisticated and
complex.

REFERENCES

Baclman, Michael. 1999, dsige Eclips: Exposing the Dark Sidy of Busimess in dsia. Singapore:
Tohn Wilsy and Sons {Asia).

Beck, Thorsten, Asli Dvemirgig-Eune, Foss Levine, and Viojisl Maksimovic. 2001, “Finan-
cial Seructure and Economic Development: Firm, Industry, and Counery Evidence.”
In Asli Demirgag-Kune and Ross Levine, eds., Fisascial Swruceare and Economic
Growsh: 4 Cros-Conmery Comparisen of Bamks, Markess, and Devaopmens. Cambridge,
Mass: MIT Press.

Bourchier, Dravid. 1999, “Magic Memos, Collusion, and Judges with Ardende: Motes on
the Policics of Law in Coneemnporary Indonesia.” In EKanishka Jayasuriya, ed., Lyw,
Capizalism, and Power in Asg. London: Roudedge.

Burkart, Mike, Fausto Panunzi, and Andrei Shleifer. 2002, “Family Firms.” NBER Work-
ing Paper 8776 Matonal Burcan of Economic Research, Cambridge, Mass.

Caves, Richard, and Masu Uskusa. 1976, “Induserial Onganizadon.” In Hugh Paenick and
Henry Bosovsky, eds., dsia’s New Gisne: How the Tapanse Ecmomy Warks. Washingvon,
[».C.: Brookings Insdmdon.

Chen, Albere H. Y. 1999, “Hong Kongs Legal System in Transidon, 199799, InGungwu
Wang and John Wong, eds. Heng Koy and Ching: The Challempe of Transizion.
Singapore: Times Academic Press,

China, Mational Burean of Stadseics. 2000, Chiza’s Lavgess Ensarprises in 2000, Beijing:
China Stadstics Press.

20 China Seavisvicdd Baarbook, 2000, Beijing: China Sadsacs Press.

Chou, Tein-Chen. 1988, “Aggregars Conceneracion Rados and Business Groups: A Case
Study of Taiwan.” Tafmae Ecememic Review 161082,

Claeszzns, Stijin, Simeon Diankov, Joseph Fan, and Larry Lang. 1999, “Expropriadon of
Minoriey Shareholders in Ease Asia.” Working Paper 2088, World Bank, Washingeon,
[.C. Processed.




324 GLOBAL CHAMGE ANMD EAST ASLAM POLICY INITIATIVES

Clarke, Donald C. 1996, “The Creadon of a Legal Seruceare for Market Institucions in
China.” In John McMillan and Barry Maugheon, eds., Refraiag Asian Socializw: The
Griwsh of Marber Inssivations. Ann Arbon Universicy of Michigan Press.

Cole, Dravid Chamberin, and Bewy E Slade. 1996, Building o Modern Financial Savem: The
Tndowmesian Exparieace. Cambridge, UE.: Cambridge University Press.

Coombes, Faul, and Mark Wason. 2000, “Three Surveys on Corporate Govemance.”
McKinsey Quarsarly 175-77.

Cooney, Sean. 1999, “4 Communicy Changes: Taiwan's Council of Grand Justices and
Liberal Democratic Eeform.” In Kanishka Jayasaniya, ed., Law, Capiraléon, and Fomer
in Aga. London: Boutledge.

Dre Vitn, Giovanni Micela, 1995, “Marker Distordons and Compedton: The Parcicular
Case of Malaysia.” Discussion Paper 105, United Madons Conference on Trade and
Drevelopment, Geneva.

Dhankov, Simeon, Rafasl LaPore, Florencio Lopez-de-Silanes, and Andrei Shlsifer. 2001,
“Legal Seructure and Judicial Eficiency: The Lex Mundi Project.” World Bank,
Washingeon, DnC. Processsd.

Fisher, Franklin. 2000 “The IBM and Microsofe Case: What's the Difference?® dmer s
Evoremic Revvene 90 2):18-21.

Glaeser, Edward, and Andrei Shleifer. 2001, “The Rise of the Regulacory Sawe.” NEER
Working Paper 8650, Mational Burean of Economic Research, Cambridge, Mass.

Glenn, H. Paerick. 2000, Legal Tradizions of the World: Sustrinalle Diversizy in Law. New
York: Onebord Universiey Press.

Hill, Hal. 2003, “Indusery.” In Arehor Baliscan and Hal Hill, eds., The Philiaoine Economer:
Dvalopment, Palicy, and Challfemges. Oxford, U Ouford University Press.

Hsian, F 5. 1982, “Wo-guo charve jizhonglu zhi ceding vu fenxin® [The measurement of
induseary conceneracion in Taiwan]. Triped Cigy Bank Monehly 13054356,

Hsueh, Li-Min, Chen-kuo Hsu, and Dwighe H. Perkins. 2001, rduserializarion and the
Sease: The Champing Role of the Taiwan Governmens in the Ecomomy, 19451998,
Cambridge, Mass.: Harvard University Press.

Johnson, Chalmers A. 1983, MITT and the Fapamese Miracle: The Gromeh of Induserinl Palicy
1925-19275. Seantord, Calif.: Seanford University Press.

Kamarul, Bahrin, and Roman Tomasic. 1999, “The Rule of Law and Corporate Insolren-
oy in Six Asian Legal Syseems.” In Kanishka Jayasuriva, ed., L, Capisalimn, and Poaer
i Asiz. London: Roudedge.

Kim, Eun Mee. 1907, Big Business, Serong Sease: Collnsion and Conglice in Soueh Korean
Dievadogmene, 1960-1 990, Wew York: Seate Universiey of Wew York Press.

Kirk, Dvomald. 1999, Kerazn Crisisz: Unravaling of the Mirace in the IMF Era. Mew York:
St Mardn's Press.

Kong, (Qingjiang. 2002, Ching aad rhe Warld Thade Orgawizarion: A Legal Perspecrive. New
Jersey, Singapore, and London: World Sciendfic.

Erueger, Anne, and Jungho Yoo, 2001, “Chaebol Capitalism and the Currency-Financial
Crisiz in Korea.” Paper prepared for the Korea Conference, Macional Burean of
Economic Research, Cambridge, Mass, Febmuary @

LaPorta, Rafael, Florencio Lopez-de-Silanes, Andrei Shieifer, and Robert Vishny 1998,
“Law and Finance.” Fournal of Polivical Econompy 1E6R1133-55,



CORPORATE GOVERMAMCE, INDUSTRIAL POUCY, AMD THE RLULE OF LAWY 225

“Law Set to Push Indonssian Diebtors over che Edge.” 1998, Finanaal Times, Auguse 20,

Lee, Jong-Wha. 1998, “Capinal Goods Impores and Long-Bun Growih.” Fowrsal of Devd-
oomseme Ecomonsics 480109 1-110.

Lincoln, Edward J. 2001, Arebrisic Fapan: The Sew Pace of Ecomermic Reforms. Washingron,
[}.C.: Brookings Insdeudon Press,

Linnan, David K. 1999, “Irsolvency Reform and the Indonesia Financial Crisis.” Bullesie
of Indonesian Evmornic Seadies 35(2107-37.

Lubman, Seanley. 1999, Bind i & Cage: Logad Refbra in Ching afrr Moo, Palo Aleo, Calif.
Stanford Universiey Press.

Mishkin, Frederic 5., and Philip E. Strahan. 1999, “What Will Technology Do to Finan-
cial Structure?” WBER Working Paper 6892, Macional Burean of Economic
Research, Cambridge, Mass.

Miwa, Yoshiro, and J. Mark Ramssyer. 2002, “Banks and Economic Groweh: Implicadons
from Japanese History.™ Fournad of Law and Eonomsic 450112764

Mam, Il Chong, and Soogeun Oh. 2001, “Asian Insclvency Regimes from a Compara-
tive Perspeceive: Problems and Issues for Betorm.” In Fesalvency Sysrems in Asia
Ar Eficiency Parspective. Paris: Organisation for Economic Co-operadon and
Drevelopment

Fistor, EKatharina, and Phillip A. Wellons. 1998, The Rl of Lo and Legad Frstivusions in
Asian Econeanic Developmens, 1960-1995. Hong Eong, China: Oxford Universivy
Press.

Famseyer, J. Mark, and Minom MNakazavo. 1999, Fapanae Law: An Econemic Approach.
Chicago and London: University of Chicago Press.

Bavenscrafe, David J., and F. M. Scherer. 1987, Mergers, Sal-offf, and Ecowemic Effaency.
Washingeon, DLC.: Brookings Institudon Press.

Schulez, Jennifer. 2001. “Cray of the Shareholder.” Far Egsrern Ecoreswic Revdew, Seprember
13, pp. 53-55.

Shieifer, Andrei, and Robert W, Vishny. 1997, “A Survey of Corporate Governance.”
Fournal of Finanee 522073775,

“Sountheast Asia Bankrapoy Law.™ 2000, Oxford dmalwics, Augnse 21,

Stein, Jerery . 2002, “Information Producdion and Capital Allocadon: Decentralizadon
vs. Hierarchical Firms.” Fowrmad of Fimance 57(5):1891-922,

Steinfeld, Edward 5. 2004, “Chinese Enterprise Developmene and the Challenge of Global
Inezgradon.” In Shahid Yusuf, M. Anjum Aleat, and Eaoru Mabeshima, eds., Global
Productien Nermorking and Techwolopion! Change in Ease Anig. Mew York: Owford Uni-
wversicy Press.

Stern, Joseph J., Ji-hong Kim, Dwight H. Perkins, and Jung-ho Yoo, 1995, eduserislizarion
and the Seare: Tihe Korean Heavy and Chomical Indusery Drive. Cambridge, Mass.
Harvard University Press.

Seiglier, Joseph, and Shahid Yosuf, eds. 2001, Reshimbing sbe Ease Asian Miracle. Mew York:
Creford Universiey Press.

Stule, Rene. 2001, “Thoes Financial Seructure Matceer for Economic Groweh? A Corporate
Finance Perspectve.” In Asli Demirgng-Kunt and Foss Levine, eds, Fivawoial
Serwceare and Ecemomeic Groweh: A Cross-Cosnery Comparisen of Banks, Markes, and
Dievalapmene. Cambridge, Mass.: MIT Press.



326 GLOBAL CHAMGE AMD EAST ASAN POLICY IMITIATIVES

Teik, Khoo Boo, 1999, “Beaween Law and Polides: The Malaysian Judiciary since Inde-
pendence.” In Kanishka Jayasuriva, ed., Lew, Capitalissm, amd Poowr in Asia. London:
Roueledge.

Vietnam, General Deparanent of Satisdes. 2003, Fiesmam Busines Brigfs, December 5.

Wade, Bobere. 1990, Govarning the Markes: Ecmomic Theory and the Role of Government i
Egsr Asian Indussrializavien. Princewon, M. ] Princecon University Fress.

Wiwattanakantang, Yupana. 2001. “Conerolling Sharcholders and Corporace Value:
Evidence from Thailand.” Fisame Fournal 0432362,

World Bank. 2000, “Philippines: Judicial Betorm.” World Bank, Washington, Dn.C.
Processed.

Yoo, Szong Min, and Sung Seon Lee. 1997, “Evoludon of Industrial Organization and
Policy Response in Korea, 1945-1995." In Dong-5e Cha, Kwang Suk Kim, and

Drwighe H. Perkins, eds., The Kereen Eomosny, [945-1995: Parformance and Vison for
the 215t Cenrary. Seoul Korea Development Instoaee.



