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Rollover Economics: Arbitrary and Capricious
Product Liability Regimes

By Ted Frank

Another jury verdict, another arbitrary multimillion-dollar award. Unbounded noneconomic damages are

distorting the legal system by undermining constitutional and legal caps on punitive damages and by encouraging

plaintiffs’ lawyers to pursue cases of questionable merit. The problem is exacerbated by evidentiary rules that

emphasize gamesmanship over truth. Noneconomic damages should be capped and objective safety standards

established in order to provide a safe harbor for manufacturers from unfair liability.

[t went generally unnoticed last November
when the California Supreme Court refused to
review an intermediate court’s decision in Buell-
Wilson v. Ford Motor Co. But then again, it went
generally unnoticed when a jury awarded an
arbitrary $368 million in damages in that case,
when the trial judge reduced that verdict to an
arbitrary $150 million judgment, and when an
intermediate appellate court reduced that figure
to an arbitrary $82.6 million (which, with inter-
est, works out to over $100 million).! Products
liability verdicts have become so run-of-the-mill
that even nine-digit verdicts and their aftermath
receive only local or specialty press coverage,
with cursory national coverage. But Buell-
Wilson demonstrates much that is wrong with
the current liability regime, including the fact
that the media is so jaded by litigation abuse that
a $368 million verdict is barely newsworthy.

Automakers design SUVs to have high clear-
ance so they can traverse rugged terrain. SUV:s are,
in many ways, safer than conventional vehicles,
in part because their larger mass provides more
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protection when they collide with another vehicle.
(In another era, Ralph Nader complained that
automobiles needed to be larger to be safer.2) But
these features have tradeoffs: the higher clearance
raises the center of gravity of the vehicle and
affects the handling. The SUV is thus more likely
to tip and roll over than a conventional vehicle.
Products liability law permits plaintiffs’ lawyers to
cherry-pick this drawback and proclaim the entire
vehicle “defectively designed” even if, holistically,
it is safe. Plaintiffs’ lawyers targeted an earlier

Ford SUV, the Bronco 1, as unsafe; the National
Highway Traffic Safety Administration (NHTSA)
in both the George H. W. Bush and Bill Clinton
administrations refused petitions to take that
vehicle off the road, noting that the Bronco II was
no more prone to roll over than many other SUVs
on the road. To date, politicians and regulators
have elected to permit consumers to choose
whether they wish to have an SUV’s off-road fea-
tures, even though doing so means poorer highway
performance and gas mileage. The plaintiffs’ bar,
however, has turned to the courts and has sought
for years to punish automakers for providing what
consumers want.

Ford could be forgiven for feeling confident
enough to turn down a $5 million settlement offer
going into trial. There were thirteen previous jury
trials over allegations that the SUV Ford Explorer’s
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alleged propensity to roll over was due to a defective
design. Benefiting at times from unsympathetic plaintiffs,
including at least one who had been driving drunk, Ford
won thirteen out of thirteen cases, consistently persuading
juries that their SUV was not “defective” just because the
laws of physics dictated that it responded differently to
road conditions than a different kind of car.

Benetta Buell-Wilson and her husband were more
sympathetic plaintiffs, however. Ms. Buell-Wilson was
driving her Explorer at freeway speed on Interstate 8

wrongdoing, such a damages figure for a car priced less
than a hundredth of that amount would have surely
deterred any manufacturer even before the millions it
costs to defend a products liability case in the Ameri-
can system. The jury awarded $118 million in non-
economic damages and another $246 million in puni-
tive damages. The San Diego County trial judge, Kevin
Enright, thought that too high, and reduced the
noneconomic award to $70.4 million, with $75 million
in punitives. The court of appeals decided that award

when a motor home in front of her lost a
large piece of metal. She swerved to avoid
it, and when the SUV hit the dirt shoul-
der off the highway at high speed, it rolled
over, flipping four times before landing on
the roof. The roof indented ten inches,
leaving Buell-Wilson paralyzed. Ford
argued that this probably occurred when
centrifugal force from the rollover threw
her into the roof, but the plaintiffs blamed
the roof crush for her injuries.

The Explorer passed both NHTSA’s
and Consumer Union’s rollover tests.
But Ford was not allowed to introduce
empirical evidence that it had a better
safety record than other vehicles and an
even better rollover rate than other SUVs
Instead, plaintiffs were permitted to theo-

The Explorer passed
both NHTSA’s and
Consumer Union’s
rollover tests. But Ford
was not allowed to
introduce empirical
evidence that it had a
better safety record than
other vehicles and an

even better rollover rate

than other SUVs.

was the “product of passion and preju-
dice”® and reduced the total noneco-
nomic damages to $23 million, with
another $55 million in punitives. (The
decision of liability, however, remained
untouched.” It is one of the strange legal
fictions of modern jurisprudence that a
jury adjudged to have issued damages
that were the product of passion and
prejudice is still given presumptive
deference by judges that its reasoning
in determining liability was impartial
and sound.)

All of these numbers are entirely
arbitrary, and their arbitrariness is high-
lighted by the appellate court’s reasoning
that damages should be capped at
$18 million because that was all that

rize that the vehicle’s low stability index—
the simple calculation of the track width of a vehicle
divided by its center-of-gravity height, disregarding impor-
tant stability factors such as chassis and suspension
characteristics—was a defect in and of itself, though

such a stability index does not reliably predict real-world
rollover performance. NHTSA rejected a minimum
stability index standard on the grounds that it fails to take
important vehicle variables into consideration and would
prevent utility vehicles from performing “their intended
off-road occupational and recreational functions.”* Never-
theless, the jury in Buell-Wilson v. Ford voted 9 to 3 against
Ford. Jurors hugged the Wilson family and “joined them at
a victory celebration in a nearby hotel cocktail lounge.”>

Pick a Number, Any Number:

The Problem of Noneconomic Damages

The jury awarded economic damages reflecting medical
expenses and lost income for the plaintiff and her
husband of $4.6 million. Had Ford committed any

the plaintiffs’ attorney thought to ask for
in his closing argument, and thus was the only number
supported by “evidence”8—though a closing argument is
not evidence, just a request. Had the Wilsons’ attorney
thought to ask for more money in his closing argument,
the appellate court would have picked a different arbi-
trary number as its benchmark for reasonableness.

Let us concede without debate that Ms. Buell-
Wilson’s injuries were catastrophic, and that placing
a "fair" money value for compensating such injuries
would stymie the deepest philosophical thinkers. But
therein lies the problem inherent in noneconomic
damages: juries and the judicial system are being asked
to measure the immeasurable. Any result is essentially
arbitrary; consistency is impossible. The combination of
the two contradicts the fundamental principles of the
rule of law that like cases are treated alike and that
actions have predictable consequences.

Courts, when reviewing noneconomic damages awards,
will compare them to what previous juries have awarded,
but that can only lead to a one-way ratchet that will
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inevitably inflate results. One can already see that in this
case: Mr. Wilson’s $5 million award for loss of consortium
was two to twenty times as large as that in previous similar
cases, but was nonetheless affirmed by the appellate

court, setting a new outside range for future cases. The
next case can ask for $10 million in loss of consortium
and point to Buell-Wilson, and future cases can continue

Defenders of the status quo often argue that there
is no real problem with meritless litigation because
contingent-fee plaintiffs’ lawyers have no incentive to
bring cases that are not likely to succeed.!! Because
such lawyers realize no income unless they succeed, the
system is self-regulating. Even in a world with capped
damages, this is not entirely true, because litigation

to play leapfrog with these numbers.

Such unbounded noneconomic dam-
ages create distortions in the legal system
in two ways. First, because current jurispru-
dence ties the size of punitive damages
awards to compensatory damages, and
because noneconomic damages are consid-
ered compensatory damages, unbounded
noneconomic damages work as an end
around to constitutional and legislative
caps on punitive damages. In recent cases,
the Supreme Court has held that punitive
damages must bear a rational relationship
to the compensatory damages. A $2 mil-

Courts, when reviewing
noneconomic damages
awards, will compare
them to what previous
juries have awarded, but
that can only lead to a
one-way ratchet that will

inevitably inflate results.

imposes external costs on the parties that
are not fully realized by the attorney, and
attorneys can obtain economic rents
through bringing meritless but colorable
litigation that is costlier to defend against
than to settle. The problem is exacer-
bated further when damages are essen-
tially unbounded. Attorneys can pool
resources and hold a portfolio of risky
cases, waiting for the big score. It
becomes economically rational to bring
cases in which one is more likely than
not to lose, so long as the expected
variance is also large: if potential dam-

lion punitive damages award for a $4,000 problem
with repainting a luxury car is constitutionally inappro-
priate.? But that equation is disrupted when there is no
predictable bound on noneconomic damages. If noneco-
nomic damages had been capped even as high as $1 mil-
lion in Buell-Wilson, then the court would not have been
able to justify a $55 million punitive damages award
ten times the compensatory damages under Supreme
Court precedent.

This ties into the second problem. The possibility
of jackpot-size damages gives an incentive to plaintiffs’
attorneys to pursue cases of questionable social utility and
merit. When damages are unbounded and largely random,
it turns the legal system into a game of Russian roulette
for defendants facing multiple trials. One can believe, as
I do, that the jury system gets it right the vast majority
of the time, but when defenders of the jury system make
this argument, they are usually talking about an accuracy
rate of 70 to 90 percent or so.10 When a jury can award
gigantic damages, it has the power to overwhelm the
decisions of other juries. A manufacturer can win thir-
teen cases in a row, but if the fourteenth jury votes 9 to 3
to award tens or hundreds of millions of dollars, the first
thirteen juries’ decisions are effectively mooted. Ford won
thirteen out of fourteen cases, but the mean case cost it
$7 million in damages. Ford’s shareholders will hardly take
solace to be told by reform opponents that the jury system
got it right 93 percent of the time.

ages are large enough, plaintiffs’ attorneys can make
money on meritless cases just on the mistakes that the
legal system makes. Capped damages at least change that
equation, permitting the judicial system to obtain the
benefits of the jury and adversarial system while staunch-
ing the damage caused by inevitable judicial mistakes.

Unintelligent Design: The Rejection of
Empirical Evidence in California Courts

The Buell-Wilsons’ theory was that the Explorer’s
stability index was too low and that vehicles with a low
stability index tend to have a higher rate of rollover. For
example, plaintiffs introduced evidence that the Ford
Bronco II had a lower stability index than the Chevy
S-10 Blazer and a rollover rate three times higher.
Because the Explorer’s stability index was lower than the
Bronco II's, the Explorer was supposedly defective.
Bronco II statistics were admitted into evidence,
but Explorer statistics were not. The trial court struck
testimony that the Explorer “had one of the best rollover
rates compared to other SUVs in its class” and were
virtually identical to the Blazer’s.12 California law, accord-
ing to the appellate court, looks only at “whether the
product fails to perform as the ordinary consumer would
expect,” and thus actual empirical performance is not just
irrelevant, but admitting it into evidence would be
reversible error.!3 California jurors are thus put in the



Alice-in-Wonderland scenario of determining defect
by considering “the gravity of the danger posed by the
challenged design [and] the likelihood that such danger
would occur”!* without being able to consider the
empirical evidence of that likelihood. And Ford was

4.

friendly Restatement (Third) of Torts, Products Liability
acknowledges that how “the defendant’s design compares
with other, competing designs in actual use is relevant
to the issue of whether the defendant’s design is
defective.”!7 The irrationality of California law on this

effectively prevented from rebutting the
claim that the stability index predicts
rollover performance.

NHTSA, however, rejects stability
indexes, finding them inconsistent with
national safety policy because of their fail-
ure to account for “wheelbase, kinematic
and compliance characteristics of suspen-
sions, and shock absorber characteris-
tics.”15> NHTSA also found that stability
index requirements would reduce the abil-
ity of SUVs to perform in off-road settings.

Because liability is divorced from

Because liability is
divorced from objective
science and even
empirical evidence of a
vehicle’s safety, it is
impossible for
manufacturers to create a

litigation-proof vehicle.

matter has national implications and
demonstrates the need for a federal prod-
ucts liability law.

Separately, as a judicial matter, puni-
tive damages should not be available
when the questioned behavior is simply
a good-faith dispute over optimal design,
especially when the design at issue meets
government standards. How can Ford
be said to have carried on a “willful and
conscious disregard of the rights or safety
of others”18 if they designed the vehicle
to be among the best performers in its

objective science and even empirical
evidence of a vehicle’s safety, and because courts permit
attorneys to focus on individual elements of design
rather than the unified whole, it is impossible for manu-
facturers to create a litigation-proof vehicle. In any
scenario in which there are multiple ways to design a
vehicle, one group of plaintiffs’ lawyers can obtain
punitive damages against a manufacturer for failing to
adopt a particular design paradigm, while another can
obtain punitive damages against a manufacturer for
adopting that same paradigm. This can even happen in
the same litigation. For example, Ford was punished
both for a low stability index and for not making its roof
stronger, which would have raised the center of gravity,
reduced its stability index, and negatively affected
vehicle dynamics and rollover propensity.

This sort of whipsawing provides sound reason for
federal preemption of state tort law. Where federal
regulations require the balancing of competing safety
interests, state tort law can frustrate the federal regula-
tory regime by imposing contradictory requirements.
NHTSA has thus propounded regulations that seek to
preempt product liability law in this area to the extent it
seeks liability for designs that comply with new federal
regulations.1® Special interest groups supporting the
plaintiffs’ bar will challenge these regulations in federal
court, and there is risk that state courts will simply
disregard the regulatory command.

Many other states have reasonable views of the
admission of empirical evidence when it comes to
products liability law. Even the far-from-defendant-

class? Punitive damages are meant to
be reserved for cases of acting in bad faith, and a good-
faith dispute over design is not a fair means to impose
punishment, even if a manufacturer turns out in
hindsight to be wrong.!? To do otherwise potentially
contradicts the “reprehensibleness” analysis that the
Supreme Court asks courts to do before imposing
punitive damages.20

Game-Show Litigation Tactics and the
Unique Disadvantage of Transacting
Business in English

Every safety measure involves tradeoffs; every engineer-
ing decision involves discussions of upsides and down-
sides. The litigation game is played by subpoenaing
records of these discussions, searching the millions of
pages of e-mails and documents that express thousands
of ideas floated by engineers, and using the advantage
of hindsight to characterize as the “smoking gun” the
one idea eventually rejected as the evidence of execu-
tive disregard for engineers’ concern over safety.

Of course, if no such memo exists, one can always
be generated by creative misrepresentation. Witness the
following Ford memo, used as evidence in the Buell-
Wilson trial, and cited in the appellate court’s opinion:

OGC [the office of general counsel] is concerned
we will be the only OEM [original equipment
manufacturer| with a vehicle that has a significant
chance of failing the CU [Consumers Union] test.



[ believe that management is aware of the poten-
tial risk w/P235 tires and has accepted risk. CU
test is generally unrepresentative of real world and
[ see no “real” risk in failing except what may
result in way of spurious litigation.2!

Astonishingly, this e-mail between two engineers was
used to justify punitive damages because it was suppos-
edly evidence that Ford executives decided to “accept
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story of manufacturer disregard for safety, and what are
the potential returns? It is far better to go after a model
that sells millions than one that sells thousands; the
former presents economies of scale in trying cases over
and over until the jackpot is won. It is also far cheaper
to go after an American manufacturer, whose memos
and e-mails and depositions will be in English, than it
is to go after a foreign manufacturer, whose Swedish
memos or German e-mails or Japanese depositions will

the risk” of rollovers in favor of profits.22
In fact, as the memo demonstrates, the
engineers decided there was no real-
world risk of rollovers and that the only
risk was the one of “spurious litigation.”
(The engineer was prescient in this
regard.) The final insult: the risk identi-
fied in the memo was that of failing the
artificial CU test—and the Explorer
passed that test when it was performed by
Ford, NHTSA, and CU. In litigation,
however, judges’ abstention from inter-
fering in adversarial tactics makes this
reality irrelevant; what matters is the
game show of whether attorneys can
persuade a jury to adopt their preferred
reading of memos like these. When
evidentiary rules make truth beside the
point in the adversary system, the only
advantage modern justice provides over

Ford will appeal Buell-
Wilson to the United
States Supreme Court,
but it is unclear
whether the Roberts
Court is inclined to
expand its oversight
over civil punitive
damages or extend its
punitive-damages due-
process jurisprudence to

noneconomics damages.

require expensive and time-consuming
translations that make discovery far less
feasible.24

The disadvantage English-language
manufacturers face in the American legal
system is illustrated strikingly by the Ford
Pinto. The Pinto was driven from the
market through litigation and associated
bad publicity. The plaintiffs’ bar enlisted
the media in a successful campaign that,
to this day, has given the car the reputa-
tion as a deathtrap in both popular and
legal culture.?5 In fact, the riskiness of
the Ford Pinto is almost entirely an urban
legend: the Pinto was actually safer than
other subcompact cars. In 1975-76, the
Pinto averaged 310 fatalities per year per
million cars in operation. In comparison,
the Toyota Corolla averaged 313, the
Volkswagen Beetle averaged 374, and the

the medieval practice of selecting cham-
pions in trial by combat is its relative bloodlessness.

In any complex design decision, there will be multi-
ple ideas for safety tested and found wanting. All such
rejections can eventually be used against the manufac-
turer. On such thin threads, liability hangs; at such a
point, products liability simply becomes a means of
transferring wealth from the guilty and innocent alike to
attorneys’ pockets, and it ceases to have any deterrent
effect on safety.23

But there is deterrence, though not desirable deter-
rence: what trial lawyers deter is not design defects, but
design itself. And American manufacturers are at a
unique disadvantage because of the state of American
products liability.

The entrepreneurial trial bar is perhaps projecting
when it regularly accuses industry of putting profits
before safety, for that characterization is self-descriptive.
Liability is driven by the projected costs and benefits:
how easy is it for a litigation entrepreneur to construct a

Datsun 1200/210 averaged 405—a fatality
rate more than 30 percent higher than that of the
Pinto.26 While the Pinto performed poorly in rear-end
collisions, fires in such collisions comprised only 0.6 per-
cent of all automobile fatalities. Overall, the Pinto had a
lower fuel-fed fire fatality rate than the average compact
or subcompact car.2? But Ford had easily discoverable
English-language evidence that could be manipulated
against it, and when combined with the legal system’s
disregard for empirical evidence, it was sufficient to put
Ford on the legal system’s chopping block.

The Price Is Wrong?

Ford will appeal Buell-Wilson to the United States
Supreme Court, but it is unclear whether the Roberts
Court is inclined to expand its oversight over civil
punitive damages or extend its punitive-damages due-
process jurisprudence to noneconomics damages. Since
President Clinton’s veto of a federal products liability



bill in 1996, Congress has chosen not to get involved in
fixing this national problem and threat to American
competitiveness. It remains difficult to discern any
fundamental fairness in punitive damages that can be
awarded for good-faith engineering disagreements, or in
wholly arbitrary noneconomic damages in which only a
trial lawyer’s imagination determines the magnitudes

of wealth transfers of tens or hundreds of millions of
dollars. Products liability has become a means of trans-
ferring wealth from the guilty and innocent alike to
attorneys’ and random plaintiffs’ pockets. This does not
deter design defects—it just deters design. American
competitiveness requires putting reasonable rules back
in this game show: cap indeterminate noneconomic
damages to reduce distortions in the system; ensure
evidentiary rules that give the jury the chance to make
a judgment based on the best scientific evidence avail-
able (including use of neutral court-appointed experts to
assist jurors in the battle of the experts); and create
objective safety standards for manufacturers that provide
a safe harbor from unfair liability determinations. Only
with these fixes can America focus on manufacturing
products rather than manufacturing litigation tales.

Research assistant Philip Wallach and AEI editorial associate
Nicole Passan worked with Mr. Frank to edit and produce this
Liability Outlook.
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