
30  Published in Dispute Resolution Magazine Volume 15, Number 1,  Fall  2008. © 2008 by the American Bar Association. Reproduced 
with permission.  All  r ights reserved.  This information or any portion thereof may not be copied or disseminated in any form or by any 
means or stored in an electronic database or retrieval system without the express writ ten consent of the American Bar Association.

DISPUTE RESOLUTION MAGAZINE     SPRING and SUMMER 2008    30$

$

30  Published in Dispute Resolution Magazine Volume 15, Number 1,  Fall  2008. © 2008 by the American Bar Association. Reproduced with 
permission.  All  r ights reserved.  This information or any portion thereof may not be copied or disseminated in any form or by any means or 
stored in an electronic database or retrieval system without the express writ ten consent of the American Bar Association.



31  Published in Dispute Resolution Magazine Volume 15, Number 1,  Fall  2008. © 2008 by the American Bar Association. Reproduced 
with permission.  All  r ights reserved.  This information or any portion thereof may not be copied or disseminated in any form or by any 
means or stored in an electronic database or retrieval system without the express writ ten consent of the American Bar Association.

In 2007, the advocacy group Public Citizen issued a 
scathing report attacking the consumer arbitration 
process.1 This report, coinciding with more than a 

dozen pending antiarbitration bills in Congress,2 as well 
as lawsuits against National Arbitration Forum and credit 
card companies,3 provided support to many antiarbitra-
tion advocates’ claims that consumer arbitration is bad for 
the “little guy,” a conclusion repeated with little scrutiny 
by stories in Business Week and on Good Morning America. 
Academics and arbitral organizations responded quickly, 
providing arguments and statistics that suggest significant 
difficulties with Public Citizen’s analysis of the available 
empirical evidence.4 Although problems with consumer 
arbitration exist, our review of the available empirical 
evidence suggests that claims by Public Citizen and others 
that consumer arbitration is inherently unfair to consum-
ers are overstated. 

In writing this article, we reviewed the available 
empirical evidence about consumer arbitration. We did 
not consider empirical findings related to employment 
arbitration because the two processes are different in 
many ways. More important, perhaps, analysis of employ-
ment arbitration data is probably no longer necessary to 
provide insight about consumer arbitration. California’s 
requirement that various arbitral organizations collect 
data about their California consumer arbitration cases 
provides a rich resource from which to draw conclusions 
about the benefits and drawbacks of consumer arbitra-
tion. Public Citizen utilized this rich resource of consumer 
arbitration data in preparing its report on consumer arbi-
tration. Public Citizen’s analysis of the California data, 
which appeared to reveal many potential concerns about 
consumer arbitration, is, however, only one of a number 
of analyses of that data.

Our analysis of the Public Citizen report and evidence 
collected in California and elsewhere reveals different, 
and more positive, conclusions about the state of con-
sumer arbitration. 

The Public Citizen Report (2007)
Public Citizen articulates two major concerns about 
arbitration. First, it argues that businesses prevail at a 
“stunning” rate in arbitration. Second, it claims that the 
use of a small cadre of arbitrators results in biased deci-
sions against consumers. A closer examination of Public 
Citizen’s findings, however, raises significant concerns 
with its selective use and interpretation of data.

Public Citizen’s study started with a data set of 33,948 
consumer arbitration cases filed with the National 
Arbitration Forum (NAF) between January 1, 2003, and 
March 31, 2007. All but 15 of these cases were designated 
“collections” cases. Collections cases are unlike other 
consumer cases. In a collections case, the consumer is the 
defendant. Typically, there is no question that the con-
sumer owes the debt to the credit card issuer. In media-
tion, the consumer admits the debt and then typically 
works out a payment plan with the issuer. In arbitration, 

though, the debtor will lose, because he owes the debt. In 
such situations, all an arbitrator can do is enter an award 
against the debtor. Thus, the win-loss record for consum-
ers in these cases is not cause for concern. Moreover, it 
mirrors consumer success, or, more aptly, lack thereof, in 
court collection cases.5

Another concern the Public Citizen report raised is 
the use of a small number of arbitrators to decide a large 
number of cases in a short period of time. Though Public 
Citizen had a data set of 33,948 cases, it reviewed only the 
19,294 of the consumer cases that proceeded far enough 
to actually have an arbitrator assigned6 to hear the case.7 
According to Public Citizen, NAF used 148 arbitrators 
to resolve these cases, 28 of whom handled 89.5 percent 
of cases (17,265 cases). These arbitrators ruled in favor of 
business almost 95 percent of the time. The remaining 120 
arbitrators handled the other 10 percent of the cases in 
which an arbitrator was assigned, ruling for business 86 per-
cent of the time and for consumers 10 percent of the time,8 
with the remainder settling. By themselves, these results 
should not be surprising because collections cases are very 
easy to resolve in favor of the credit issuer, and because 
more than 16,000 of the 19,294 cases Public Citizen ana-
lyzed involved default judgments. A far larger proportion  
of consumer civil litigation results in default judgments.9

Navigant Analysis (2008)
So what does the available data actually reveal? A July 
2008 study that Navigant Consulting performed at the 
behest of the Institute for Legal Reform analyzed the same 
data set that Public Citizen considered, but found major 
discrepancies between the underlying data and Public 
Citizen’s statistical analysis of it.10 According to Navigant’s 
report, Public Citizen’s numbers are quite misleading. 

Navigant reported that Public Citizen slanted its 
numbers by omitting from its analysis more than 8,000 
cases that were dismissed without an award before an 
arbitrator was selected because the creditor decided not 
to pursue charges for lack of evidence or otherwise. When 
the dismissed cases are included in the data set where 
the prevailing party is identified, the analysis reveals that 
consumers prevailed in initiated arbitration cases 32.1 
percent of the time. According to Public Citizen’s own 
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spreadsheet, consumers prevailed in nearly every case that 
Public Citizen omitted from its percentages. 

Moreover, even in the cases where Public Citizen 
identifies the business as the prevailing party, the con-
sumer was frequently successful in reducing the amount 
the business sought. Consumers won reductions in 37.4 
percent of the cases that went to hearing, with a median 
reduction of $824. More impressive, in 3,632 of the 
16,054 cases where there was no hearing because the 
respondent defaulted, the arbitrator refused to award the 
entire amount the business requested. The median reduc-
tion for consumers was $599. This may be because “[i]n 
cases administered under the NAF Code of Procedure, the 
arbitrator considers all evidence, whether or not there is 
a response to the claim.” This added layer of protection is 
unavailable to consumers in civil litigation, where default 
judgments are entered on sums certain without consider-
ation of the underlying evidence. The average consumer 
thus comes out ahead in arbitration, compared to court.

The Public Citizen report also criticizes the “loser pays” 
rule employed in mandatory binding arbitration, and claims 
that arbitration often results in consumer costs that are 
higher than those incurred in court. Public Citizen’s own 
data set contradicts this contention. In 99.3 percent of 
cases, the consumer paid no fee; in the remaining 246 cases 
where a consumer paid a fee, the median fee was $75. 

Overall, out of 26,665 cases in the Public Citizen data 
for which a prevailing party was identified, businesses 
received all of what they requested in 13,731 of them—
meaning consumers had at least partial success in 48.5 
percent of the cases in Public Citizen’s data set, a far cry 
from the 95 percent business success rate portrayed in 
Public Citizen’s report. 

As we went to press, Public Citizen had not responded 
to the Navigant report. It did, however, respond to ILR’s 
earlier response to the Public Citizen report.11

Other Consumer Arbitration Studies
Several other independent studies on consumer arbitra-
tion reveal additional discrepancies between what the data 
establish and Public Citizen’s characterization of them.

California Dispute Resolution Institute, Consumer 
and Employment Arbitration in California: A Review of 
Website Data Posted Pursuant to Section 1281.96 of 
the Code of Civil Procedure (2004)
The California Dispute Resolution Institute (CDRI), 
a California organization focused on dispute resolution 
policy, issued a study focused on data from six provid-
ers (ADR Services, AAA, Arbitration Works, ARC 
Consumer Arbitration, JAMS, and Judicate West) span-
ning January 1, 2003, through December 31, 2003. CDRI 
collected and analyzed 2,175 cases, though it noted 
repeatedly in the report that inconsistencies and ambi-
guities made analysis of the data difficult. CDRI’s report 
presents a dramatically different picture of consumer arbi-
tration than the one Public Citizen advanced.

The CDRI study revealed a prevailing party for 302 

cases. The consumer was listed as the prevailing party for 
71 percent (215) of those cases, with business prevailing 
29 percent of the time. This consumer success rate is much 
higher than those reported in either the Navigant or Public 
Citizen analyses. The CDRI study also analyzed all 2,175 
cases in order to calculate the average amount of claim, 
amount of award, and arbitrator fees. It did not differenti-
ate between cases in which either business or consumer 
prevailed for the purposes of calculating these averages. 
Nevertheless, the report’s average and median arbitration 
fees are relatively small—$2,256 and $870, respectively. 
Although CDRI’s report does not provide great detail, its 
findings offer further support for the notion that consum-
ers do find success in arbitration and that, regardless of the 
outcome, do not pay exorbitant fees.

Ernst & Young, Outcomes of Arbitration: An 
Empirical Study of Consumer Lending Cases (2004)

In 2004, Ernst & Young published a study about con-
sumer arbitration. The results of this report suggest that 
consumers fare extremely well in consumer-initiated 
arbitration, prevailing in 55 percent of cases that reach 
decision. In close to 80 percent of the cases reviewed, 
consumers obtained “favorable results,” defined as cases 
where the parties reached a settlement satisfactory to the 
consumer or cases dismissed at the consumer’s request. In 
addition, the report contained the results of a telephone 
survey of 26 of the participants. The telephone survey 
found that 69 percent of the respondents indicated that 
they were satisfied or very satisfied with the process. 
Public Citizen criticized Ernst & Young’s report, primar-
ily because of its small sample size (226 respondents) and 
the representativeness of the sample studied (limited to 
consumer-claimants). 

The American Arbitration Association (AAA) con-
ducted a similar small study that offers further support of 
results other than those contained in the Public Citizen 
report. In this study of 310 AAA consumer cases decided 
between January and August 2007, AAA found that 
consumers prevailed in 48 percent of cases in which they 
were the claimant, whereas businesses prevailed in 74 per-
cent of cases in which they were the claimant.12

Fellows’ Analysis of Consumer Arbitration Data
In 2006, Mark Fellows wrote an article in which, among 
other things, he analyzed the California consumer arbi-
tration data.13 Fellows’ analysis of the data revealed that 
consumers prevailed in 65.5 percent of consumer-initiated 
arbitration cases that reached decision. By contrast, con-
sumer plaintiffs litigating contract claims in the 75 larg-
est American counties prevailed only 61.5 percent of the 
time overall and 60.9 percent of the time in bench trials. 
Businesses prevailed in 77.7 percent of business-initiated 
arbitration cases that reached decision. In comparison, 
business plaintiffs litigating contract claims in the 75 larg-
est American counties prevailed 76.8 percent of the time 
overall, and 78.9 percent of the time in cases by bench 
trial. Although not directly inconsistent with Public 
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Citizen’s conclusions, this analysis suggests that consum-
ers fare better in arbitration than Public Citizen’s report 
alleges.14

Fellows further states that case duration in arbitration 
is shorter than in litigation. Consumer claims against 
businesses typically last 4.35 months in arbitration and 
19.4 months in litigation. For business-initiated claims, 
the figures are 5.60 and 15 months, respectively. In addi-
tion, for claims brought by consumers against businesses, 
businesses paid an average arbitration fee of $149.50; for 
claims initiated by businesses, consumers paid an average 
arbitration fee of $46.63. This is consistent with findings 
that consumers typically do not pay large arbitration fees. 
It does not address Public Citizen’s concern that manda-
tory binding arbitration may discourage the filing of valid 
consumer claims, though Public 
Citizen presented no empiri-
cal evidence that consumers are 
less likely to file valid consumer 
claims in the mandatory arbitra-
tion regime than in the civil 
litigation regime. In theory, the 
loser pays rule in mandatory 
arbitration regimes should actu-
ally encourage the filing of small, 
valid claims relative to civil liti-
gation and the American Rule.15

Consumer Surveys
Three studies in the last few years 
polled arbitration participants 
and consumers.

Harris Interactive surveyed 
609 adults who participated in 
binding arbitration in 2005.16 
Because all survey respondents 
participated in arbitration reach-
ing a decision, and only 19 per-
cent of the respondents indicated 
that they participated in arbitration because it was con-
tractually required, the applicability of the study to the 
question at hand is limited. In addition, only 48 percent 
of those surveyed were involved in disputes between an 
individual and a business. Generally, however, this study 
suggests greater satisfaction with arbitration than the 
Public Citizen study reported. Sixty percent of respon-
dents stated that rules for the arbitration were given 
in advance and largely followed, in contrast to Public 
Citizen’s suggestion that arbitration rules are not often 
followed. Only 13 percent indicated that the arbitrator 
did not follow the arbitration rules, provided in advance 
to both parties. In addition, 74 percent of respondents 
found arbitration faster than litigation (63 percent found 
arbitration simpler, and 51 percent found it cheaper). The 
majority of respondents were either moderately or very 
satisfied with both the arbitrator’s performance and the 
fairness of the procedure and outcome. 

Competing studies done on behalf of the Chamber 
of Commerce’s Institute for Legal Reform (ILR) and the 
American Association for Justice (AAJ) had contradic-
tory results. The AAJ study, conducted by Peter D. Hart 
Research Associates, Inc., polled 833 adults by telephone 
nationwide. The study found that consumers disapproved 
of arbitration by a 51 percent to 32 percent margin. 
When questions were phrased to emphasize purported 
drawbacks of arbitration while downplaying arbitration’s 
benefits, the margins increased. For example, respondents 
were told that the “consumer may never take legal action 
against the company over the dispute,” which falsely 
implies that arbitration is not “legal action.”

In contrast, the ILR study, conducted by Public Opinion 
Strategies and Benenson Strategy Group, which polled 

800 likely voters in December 
2007, reached the opposite result. 
Voters in that poll said they pre-
ferred arbitration to litigation by 
82 percent to 15 percent. Another 
question asked:

Arbitration is a non-court proce-
dure for resolving disputes using 
one or more neutral third parties—
called the arbitrator or arbitration 
panel. Arbitration uses rules of 
evidence and procedure that are 
less formal than those followed in 
trial courts. Now, there are lots 
of products and services you buy 
where you are required to sign a 
contract with the company provid-
ing the good or service. In some of 
these contracts there is an arbitra-
tion agreement, so when you sign 
the contract you agree to resolve 
any disputes with the company 
through the process of arbitration. 
Now, some officials in Congress 
would like to remove these arbi-

tration agreements from the contracts consumers sign 
with companies providing goods and services. How about 
you, do you think Congress should or should not remove 
arbitration agreements from contracts consumers sign with 
companies providing goods and services?

Voters answered in the negative, 71 to 24 percent, 
with 56 percent strongly opposing. 

These last two surveys reveal little, other than that 
consumers’ opinions about arbitration vary depending on 
the characterization of the questions: Consumers appear 
to like the idea of “a judge or jury” but strongly dislike 
“litigation” and “filing a lawsuit and going to court.”

Is Arbitration a “Good Deal” for Consumers?
Contrary to the claims in the Public Citizen report, the 
available data—including Public Citizen’s own data—sug-
gest that compared to litigation, arbitration is a relatively 
inexpensive and fair mechanism that produces positive 
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outcomes for consumers. Public Citizen’s use of collec-
tions cases to demonstrate inherent bias within the arbi-
tration system undermines its conclusions. The win rate 
in those cases will always be low for consumers. Worse, 
Public Citizen omits thousands of cases where businesses 
voluntarily dismissed arbitrations against consumers and 
thousands more cases where consumers won reductions 
in debt, making its statistics unreliable. As other studies 
show, consumers as plaintiffs actually are quite successful 
in arbitration and, when they participate in arbitration, 
do not pay exorbitant fees. Public Citizen’s study fails to 
compare apples to apples or to account for the benefits to 
consumers through lower prices from mandatory binding 
arbitration clauses. Although additional analysis of the 
California data may eventually show other trends, the 
news so far seems good.

Nevertheless, Public Citizen has succeeded in creat-
ing a false perception among legislators, some advocacy 
groups, and some academic commentators. Professor 
Nancy Welsh, while finding some fault with the Public 
Citizen report, concluded that, “[i]f the numbers reported 
by Public Citizen are accurate . . . I fear that arbitral firms 
and arbitrators involved in the mass processing of cases 
will find it increasingly difficult to argue that people’s 
concerns about the appearance of bias are just not plau-
sible.”17 Certainly some of the one-sided media coverage 
of the Public Citizen report did not help the case for 
consumer arbitration. One hopes that the Navigant refu-
tation of Public Citizen’s misleading numbers will garner 
the same publicity. 

At the same time, perceptions are important. One 
concern that NAF could easily address is the repeated 
use of the same arbitrators in hundreds of cases. NAF and 
other organizations have already pushed to diversify their 
ranks18 and could add the numerous qualified neutrals 
available to their rolls so that consumers will be more 
convinced that they are receiving a fair hearing. If con-
sumers incorrectly perceive that the arbitration process is 
unfair, it behooves the arbitral organizations and compa-
nies utilizing arbitration to continue efforts to address any 
appearance of unfairness. u
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